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BETTERMENT LAWS. 


An illegal statute is a public calamity, general in its 
operation, and difficult of redress. For it is not, like an ille- 
gal contract, void ab initio. Unchallengedssfor years, the 
statute may continue to oppress the igndpant or timid, 
although the bench know it to be a defiance of the con- 
stitution. Peculiarly may this be the case when municipal 
authority executes the law against the citizen. Two con- 
ditions, a private person disposed to a lawsuit with a city, 
and a judge fearless enough to rebuke the law makers of 
his State, are essential to paralyze the most unconstitutional 
‘statute. 

_ The learned Chief Justice of the Commonwealth of 
Massachusetts sets forth the irremediable nature of doubt- 
| ful legislation, however pernicious, and the responsibility of 
' legislators in the following words : — 

/ «& & * * * when called upon to pronounce the 
' invalidity of an act of legislation passed with all the forms 
' and solemnities 8 requisite to give it the force of law, courts 
will approach the question w ith great caution, examine it in 

/ every possible aspect, and ponder upon it as long as 
' deliberation and patient attention can throw any new 
light on the subject; and never declare a statute void, 
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unless the nullity and invalidity of the act are placed, in 
their judgment, bey ond reasonable doubt. * * * * * 
Prima facie, and upon the face of the act itself, nothing 
will generally appear to show that the act is not valid; and 
it is only when some person attempts to resist its operation, 
and calls in the aid of the judicial powers to pronounce it 
void, as to him, his property or his rights, that the objection 
of constitutionality can be presented and sustained.” JVel- 
lington et al. Petitioners, 16 Pick. 87. 

In the foregoing considerations rests the apology for the 
following remarks. A cursory examination of the princi- 
ples of a proposed enactment may be prophylactic ; although 
the ablest discussion of a statute may work no remedy. 

For many years the Legislature of Massachusetts has 
been exercised with a bill called a Betterment Law ; the 
purpose of which is to empower the mayor and aldermen 
of cities to assess a portion of the expense of laying out 
or widening streets upon the owners of estates peculiarly 
benefitted thereby. The bill proposes to extend this burden 
of assessment, not only to estates which are cut by the im- 
provement, and to those which abut upon it, but also to 
any and all estates within a distance of 2,500 feet, which, 
in the opinion of the assessing tribunal, are benefitted. Such 
is the general complexion of a Betterment Bill; and thus 
far, in spite of earnest advocacy, favorable commitment, 
and the efforts of that third legislative estate, the lobby, 
it has for fourteen years been repudiated by the Legislature 
of this Commonwealth. A few remarks upon the legal as- 
pect of the measure, recently again overthrown, may not 
be out of place. 

It is not proposed to dilate on the equitable considera- 
tions pro or contra. In brief, its advocates aver that gross 
injustice is done to the general tax-payers, by muleting 
them for street improvements. which greatly benefit the 
owners of real estate; and that, therefore, a law is required 
which shall compel those benefitted by a public improve- 
ment to contribute, towards the expense of it, something 
more than their annual taxable proportion. 

To this the objectors briefly reply, that it is a well- 
settled principle that the holders of real estate take their 
risk of profit or loss by municipal movements; and that 
they should not be charged for incidental gain, since they 
cannot hope for compensation for incidental damage. That 
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if the improvement is for the public good, the public should 
pay for it; if for a private good, the exercise of high 
governmental powers for this purpose, in invitum, is a a stretch 
of authority. And that the creation of a paramount lien, 
which shall underlie mortgages, change the tenure of real 
estate, complicate trusts to the injury of beneficiaries, and 
annul the consideration of future possible benefits, the 
hope of which has thus far induced tax-payers to contribute 
to general improvements, will, by its colossal weight of 
confusion and wrong, counterbalance any injustice arising 
from the present mode of taxation. 

So much for the equity. As to the law of, the matter, 
there has never been any question that the constitutional 
authority for a betterment law, so called, must be sought in 
one of the two high governmental powers, the right of 
“taxation,” or that of “eminent domain.’ Such a law 
forces a contribution, either by laying an assessment, in the 
light of a ¢azr, upon certain estates; or by taking property 
out of the coffers of a private citizen for a public end, by 
virtue of the super-eminent dominion of the State. 

A sketch of the principles of these two powers may aid 
in forming an opinion under which of the twain, if under 
either, such laws find their sanction. 

What is the rule of taxation? By the constitution of 
Massachusetts, the Legislature has full power “to impose 
and levy proportional and reasonable assessments, rates, 
and taxes, upon all the inhabitants of, and persons resident, 
and estates iying, within the said Commonwealth ; and also 
to impose and levy reasonable duties and excises, upon any 
produce, goods, wares, merchandise, and commodities what- 
soever, brought into, produced, manufactured or being with- 
in the same.” Const. Mass., C. 1, $1, art. LV. 

The difference between the expressions in the taxing 
clause and the clause touching excises, is too marked to 
escape notice. The particularization of a/i the inhabitants 
and estates and property is implication that involves a pro- 
hibition. 

“<It is not competent for the legislature to grant toa 
town or city power to assess a tax which is not general.’ If 
this were a tax, the objection would be valid.” City of Bos- 
ton v. Schaffer, 9 Pick. 419. 

“To select any individual or company or any specific 
article of property, and assess them by themselves would 
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be a violation of this provision of the constitution.” Port- 
lant Bank vy. Apthorp, 12 Mass. 256. 

There is a dictum of Judge Shaw’s to the same effect in 
Goddard, Petitioner, 16 Pick. 504. 

The general recognition of this interpretation requires 
no proof. It will probably be admitted as almost an 
axiom of Massachusetts law. The exceptions will be here- 
after considered. But as to the general rule under which 
taxes are apportioned there can hardly be a division of 
opinion under our constitution. 

In general, the concurrent testimony of writers upon 
taxation, the theory of English law, the practice of free 
governments, the connection of taxation with representa- 
tion, the fact that money bills, imposing a tax, originate in 
the popular branch of legislative bodies, and the whole 
tenor of judicial dicta and decision in this Commonwealth, 
indicate that ordinary, legitimate taration, as such, must be 
universal, equal, and proportional. The general rule knows 
nothing about assessment for benefits or the selection of a 
portion of a class; existence of persons, or the possession 
of property, and not the fact of a benefit, are the guide; 
and all the inhabitants of a town, county, school district, 
or other fraction of territory, having a local sovereignty 
for the purpose of taxation, — the whole of a class, however 
small or large that class may be, are, by the general rule, to 
be taxed. Equity or equality, in the proportional sense, 
requires that every one of the class should bear his share 
of the burden. Hence, a canon of legitimate taxation, on 
general principles, may be laid downas follows: The whole of 
a class liable to taxation must be taxed ; each in proportion to 
the amount of his liability as determined by some general rule 
applicable to the whole class ; and the number of the class, and 
the proportion of the liability of each individual in it, must be 
determined by some practical test of reasonable certainty, and not 
by opinion, Thus in laying a property tax on a town or 
county, we find all the inhabitants who are liable to taxa- 
tion, — the whole class, taxed; each in proportion to his 
property, according to a certain general rate or percentage ; 
and survey, and the cersus, and the assessors’ books fix, 
with a high degree of certainty, the extent of the class and 
the liability of each member. The question is one of fact ; 
nothing is left to opinion, as to the number or the liability 
of the class, 
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It is true, that it has been frequently decided that the 
omission to tax every member of a class does not vitiate 
the tax. But this is, confessedly, ex necessitate ret, and from 
public policy. It is the accidental error of a machine, and 
does not neutralize the true principle of taxation, from 
which, confessedly, it strays. No precedent for an errone- 
ous principle of taxation ean be drawn from the accidental 
aberration of a correct principle, in practice. It would 
be as absurd as to make a chronometer on the principle of 
losing time. 

No analytic comparison of the rule of contributiom pro- 
posed by all betterment laws, with the canon of taxation as 
above submitted, is probably necessary. The fact that. in 
one of the smallest local sovereignties, to wit, a city, such 
laws propose to assess only one species of property; and 
only a portion of the class holding that one species; and 
only that portion which is so taxable, in the opinion of the 
assessing tribunal, demonstrates the conflict of such laws 
with the general rule of taxation under our constitution. 
Universality, equality, certainty, are wanting. A better- 
ment law has nothing in common with the general rule of 
taxation. Does it fall within any recognized exception? 
And what exception exists ? 

Partial assessment upon individuals for particular benefits, as 
connected with police and sanitary regulations was known to 
the common law of England. Island as she is, and ex- 
posed to the incursions of the Atlantic and German oceans, 
“that her people might get to the sea,” and “that the 
king’s realm might not be drowned,’ were her early and 
vital cares. And before any statute of drains and sewers, 
the king might make a commission for the survey and re- 
pair of fences against the sea. 10 Coke, 141. 

Statutes grew up during the reign of Henry the Sixth, 
prescribing the form of the commission. But it was in the 
reign of Henry the Eighth that the sweeping statutes, 
touching sewerage commission and individual assessments 
were framed, which thrust themselves out into the general 
and equitable rule of taxation, like a huge promontory; 
whose shadow is felt to-day in the sewer and sidewalk and 
meadow statutes and decisions of this Commonwealth. 

Let us follow the water line along the base of this cliff, 
bearing in mind that the footpath became narrower in the 
time of the Stuarts, whose reigns, and particularly that of 
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the second Charles, confirmed the right of the citizen to the 
undisturbed possession of his property, and more deeply 
drew the lines and limits of extraordinary taxation. Let 
us consider, while we trace these exceptional statutes, 
which are the precedents of modern exceptions, that we are 
studying an intrusion upon a principle; that the rule, into 
which it cuts, was not so fully understood as it was there- 
after; that the pillars of Hercules, beyond which the ad- 
venturous despotism of an unequal principle might not 
pass, were not fully set down, at that day, from which the 
modern assessments for benefits draw their precedent. 

But even here, in these old statutes, we shall find a 
reverence paid to the canons of legitimate taxation, univer- 
sality, equality, proportion. Certainty as to the fact that 
the individuals were benefitted who were assessed; that the 
assessnent was proportioned to the benefit; and that the 
whole class touched or benefitted was assessed, is the salient 
feature of the statutes. And this certainty admitted of an 
actual test from the nature of the subject matter of this 
exceptional tax. 

In truth, certainty may be considered the test principle, 
and the means of certainty the test fact of legality in this 
matter of taxation, whether general or exceptional. By 
the general rule there is no uncertainty. But where an ex- 
ception is introduced, there is danger lest uncertainty creep 
in. When only those benefitted are to be taxed, some 
efficient practical test is required, to define the limits of 
the class to be assessed. 

The most exceptional taxation must not neglect the 
canons of the general rule; universality guoad the taxable 
persons and things in the exceptional district, equality and 
proportion. And certainty is essential to these conditions, 
and to legal taxation in all cases, because without it there 
can be no equity. 

And here let us premise that the ancient exceptions 
were police and sanitary regulations. And as the habeas 
corpus act may be suspended in times of tumult, the neces- 
sity of self-preservation, and nothing else, justifies a sus- 
pension of the great preventives to outrage upon private 
property. Unnecessarily to take a vast subject out of the 
domain of a well-settled principle of taxation, is like de- 
claring martial law in time of peace. It is a precedent for 
all revolution. There is an end to law, 
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The careful regard manifested, in these old police laws, 
towards the general principle, is no unimportant part of the 
precedent that they furnish. Equity was insured as far as 
possible by the character of the commissioners. They 
were to be “such substantial and indifferent persons as 
shall be named by the lord chancellor, lord treasurer, and 
two chief justices,” &. St. 23. H. VILIL.,—5. 

A necessary qualification was the possession of forty 
marks per annum, “and £100 moveable substance, or to be 
an utter barrister.” Ib. 

Certainty was a necessity from the nature of things. 
The work was done over a /evel, and taxed upon each per- 
son “according to the number of acres, or the ‘ profit,’ be- 
longing to him in the level” that was drained. Ib. 

Equal apportionment was provided for. “ An assessment 
on a town in general is not good, if it be not afterwards 
apportioned.” Com. Dig. VI. 279. KE. 2. 

“An assessment upon one, only, within the level where 
others are in equal danger or have equal benefit, is bad.” 
Ibid. 

Unjust assessment was provided against. “No one can 
be charged,” &c., “but where he has a prejudice by the 
nuisance or a benefit by the reformation.” Ib. E. 5, p. 281. 

“ Mountainous or high lands, which cannot be surrounded 
(submerged), shall not be charged.” Ib. 

There was nothing left to opinion. The benefit was a 
simple subject matter of physical tests, the surveyor’s 
chain, and a water-level. The extent of the class, and the 
liability of its members, were as clearly defined as the ex- 
tent of a county, and the number of its inhabitants. 

The test and limit of jurisdiction for assessment is thus set 
forth by Judge Buller: “ Where will the jurisdiction of the 
commissioners stop in such cases? The line may be drawn 
from this case, where it is stated that the party over whose 
land the work is done is, or is likely to be, benefitted by it; 
if it be so, that is sufficient to give them jurisdiction.” Dorr 
v. Gray. 2 Term Rep. 358. 

“Over whose land the work is done.” This is a preg- 
nant sentence, and is perhaps our only guide to that cer- 
tainty which is essential to equity. May not these words be the 
touchstone which tests the soundness of every statute and 
every decision which imposes a partial assessment for bene- 
fits adversely to the general rule of taxation? And here, 





8 Betterment Laws. 


to quiet a hasty objection that may start up in the mind, we 
may carefully consider the distinction between a street and 
a sewer, in the sense of the ancient statute. In making a 
way, the work cannot be said “to be done over any land,” 
except that which abuts upon the way. But a sewer in the 
old sense is not so restricted. It matters not whether a 
main channel were cut, and cross channels made to intersect 
it, or whether the forces of nature, aiding the hand of man, 
created these cross channels by percolation. The nature 
of the soil and the el aracter of the grade must determine 
the frequency of the artificial sluice ways. If the land 
were drained, the work was quasi done upon it when the 
main channel, without which it would not have been drained, 
was dug. The fact of draining shows that the estate drained 
had entered the main sewer, no matter whether by a capillary 
tube of mud, or a cemented conduit. The main sewer had 
produced an effect upon the land drained, however remote 
it might be; and what is an effect but something done? 
The draining is a matter of fact, not of opinion. 

A disposition to recognize this principle of contact as a 
test, and to confine partial assessment for benefits within 
the line of the precedent statutes, is perhaps shown in the 
modern rules of theory and practice. A sidewalk is 
charged upon an abutter only; sewers are charged for 
when the abutter enters; benefit from a street, as a set-off 
to damages for taking land, is confined to the land on which 
the work is done. And a query is suggested, whether, 
wherever this test has been neglected, the important ele- 
ment of certainty, so vital to equity, has not also been lost 
sight of? 

In Inhab. of Norwich v. County Commissioners of Hampshire, 
13 Pick. 60, the chief justice affirms the right of laying part 
of the expense of a town bridge of great necessity upon the 
county benefitted thereby. In this case the whole ofa class, all 
the county, are taxed, and the tests of benefit to the county and 
of certainty that the work done was over the soil of the county, 
are distinctly marked. The decision, moreover, inclines to 
make the practice of taxation more universal, rather than 
less so; it does not divide a smaller sovereignty for the 
purpose of taxing a part of it; it lays a part of a tax for 
an exigency of mutual benefit, upon the whole of a small 
sovereignty, and the remainder upon the whole of a larger 
one. And it follows old English precedent in this respect. 
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“Tf a vill,’ &e., “using to repair,” &c., “cannot suf- 
ficiently repair, the justices of the peace, at special ses- 
sions, may order the whole parish to repair.” St. 7 & 8, 
W. UL, 29. 

Those bound to repair were bound to widen, if public 
exigency required. Itex v. Cumberland, 6 'T. R., 194. 

The county liable in the last resort; but not the oceu- 
piers of land alone; but all the inhabitants. 3 Comyn’s 
Dig. 27, B. 2. Ibid, 41, C. 9. 

It has been seen that the great equitable principles of 
general taxation were not lost sight of in the English prac- 
tice of exceptional taxation for benefits under police regu- 
lations. The same principles have marked the general 
course of decision, touching exceptional taxation, in this 
Commonwealth. The exceptions to the general rule of 
taxation have been sanitary or police regulations; the whole 
class has been assessed upon; and certainty, the mother 
of equity, has been assured by a test — the actual or virtual 
contact of labor upon the soil assessed. 

K.g. The law regulating sidewalks is a police regulation. 
The city, in its supervizing and parental capacity, requires 
each inhabitant to perform some convenient service, to 
guard the citizens from peril, inconvenience, &c. The com- 
petency of the city to make such requisition is clearly 
established. Goddard, Petitioner, 16 Pick. 504. 

It may undoubtedly require each abutter upon the street 
to put out some guard to prevent the encroachment of vehi- 
cles upon the foot passengers and his dwelling; or, if he 
declines, may perform the service and charge iim. It 
may define the character of the barrier, as to permanency 
and uniformity. And if it sees fit to order a low stone 
guard, with a bricked or gravelled surface for the purpose, 
there can be no objection, under police laws. The soil be- 
longs to the abutter; and this adornment of it is a benefit 
and a protection. And he is justly taxed for a portion 
of the benefit, because it is a police regulation, bencticial to 
himself, and so important that the general rule of taxation 
gives way to the convenience of the case, under the excep- 
tional precedents. Certainty, the instrument and test of 
equity, is here abundant. He is taxed who is touched by 
the sidewalk, and none other. It is a matter of faet, not 
of opinion. The frontage of his estate settles the question 
in feet and inches. 
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Sewer law is eminently a police and sanitary system. It 
follows the precedent in quatuor pedibus. There is no uncer- 
tainty as to the parties and estates to be taxed, when the 
sewer is entered. And perhaps all the abutters on the line 
of the sewer may be said to quasi enter. “If they would 
have damage by the nuisance, or benefit by the reformation,” 
in the ancient language; if, by means of the sewer, the 
water of other land, which, without such sewer, would flood 
them, is diverted beneficially; and the water of their own 
land finds imperceptible outlets, by percolation, through the 
land drained, which, if saturated, would resist the process, 
the effect is wrought upon their land. The benefit is ascer- 
tainable. The facts as to their being on the line of the 
sewer, and on a level to be affected, are test facts. The 
great essential, certainty, is respected; an assessment, on 
any estate on a lower level than the sewer, follows the 
letter, but does not always hit the spirit of the ancient 
precedents. 

The meadow statutes of this State have rarely, if ever, 
been judicially enforced in imvitum. They would probably 
find their precedent under the ancient sewer statutes, rather 
than under the statutes of later origin on English practice, 
and which would be of more doubtful constitutionality 
here, “for the amelioration of land.” Our meadow statutes 
are probably sanitary statutes, and have the element of cer- 
tainty manifest, in the fact that they are on the level and 
are drained. 

In Brown v. Providence, Warren and Bristol R. I. Co., 
5 Gray, 39, where the right to offset benefit against 
damage, in the taking of land for a public necessity, is con- 
sidered, which offsetting is a species of assessment for 
benefits, there is an evident recognition of the principle 
that some certain test is necessary. It is directly in point to 
the subject of betterment laws, and supports the objection 
of those who oppose them because, in the application of 
them, there is no test but opinion. “The testimony,” says 
Judge Dewey in that case, “of the witnesses in respect to 
the probability of the location of a station at or near 
Brown's place, and the probable effects that would result 
from establishing a station there, was of too uncertain a 
character to be submitted to the jury as a fact by which the 
damages could be affected. No act had been done by the 
corporation establishing such station. If they would make 











Betterment Laws. 11 


it a substantive ground for reduction of damages, they 
should proceed to locate ;it; which being done, the fact of 
the location of the station will be easily made certain, and 
the further important fact will be apparent, whether the 
benefits accruing therefrom are such as are peculiar to the 
plaintiff, or only a benefit to his estate which he shares 
in common with others from the establishment of the 
railroad.” 

Thus we have endeavored to show that, with the excep- 
tion of changing the taxable class from all the inhabitants 
resident to all the inhabitants touched and benefitted, the rules 
of taxation, both in general and in exceptional cases, are the 
same. The whole class taxable is taxed ; and certainty is 
requisite and obtainable in both. Without it government 
becomes a despotism, and the 10th article of the declara- 
tion of rights a nullity. And because in the assessment 
under betterment laws, there is no possibility of certainty, 
they are in conflict alike with general and exceptional taxa- 
tion; they are neither police nor sanitary regulations, and are 
therefore to be tried by the general rule. And if they 
were such, the class that they propose to assess is incapable 
of ascertainment, because there is no test of benefit but 
opinion. They utterly conflict with the general taxing 
clause of the constitution; and find no sanction or resem- 
blance, in object or principle, in the recognized but limited 
exceptions to the rule. 

Ten thousand estates of about the size of a New 
York City lot lie within the area over which it is proposed 
to exercise this anomalous principle, which suspends that 
magna charta of property, the great settled rule of general 
taxation. Omniscience, not merely to know the present, 
but to foresee the future, and weigh in an almiglity scale 
with feather weights the nicest difference that may arise 
from the distance and size and shape of each of these ten 
thousand estates, is required for that equity which the most 
exceptional taxation does not dispense with. Moreover, 
taxation is founded on consent, actual or implied; and when 
the class cannot be ascertained, they cannot be represented, 
and can never be considered to consent. The victims may 
suffer in silence; but it is not that silenee of consent which 
is meant by the bill of rights. If this monstrous inroad 
upon the general principles of common and statute law be 
once permitted, assessment for benefits, upon those who may 
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be thought to be benefitted, whether with a test or without 
a test, must supersede the settled rights of property; and 
all taxes must be levied, whether for schools, or police, or 
any other purpose, upon those who are supposed to derive 
benefit from them. A betterment law has no place in the 
realm of taxation, under the free constitution of Massachu- 
setts, at the least. 

[t remains to be seen whether the forced contribution 
that they propose is a legitimate taking of private property 
for public use under the power of eminent domain. 

The taking of the property of one and giving it to 
another is clearly illegal. The State can have no power to 
take the money of A and give it to B, unless for reasonable 
compensation. LdZampshire v. Franklin, 16 Mass. 76; Inhab. 
Norwich vy. County Com. Hampshire, 13 Pick. 63. 

The language of the constitution is: “ Whenever the pub- 
lic exigences require that the property of an individual 
should be appropriated to public uses, he shall receive a 
reasonable compensation therefor.” 

A little light may be thrown upon the meaning of the 
words “reasonable compensation” by a clause of prohibi- 
tion in the Constitution of the United States: “No State 
shall make anything but gold and silver coin a tender in 
payment of debts.” Now, although the governmental taking 
of property does not impose a technical debt, can any com- 
pensation be considered “reasonable” which evades the 
spirit of the great constitutional reason, and makes the 
State constitutional guaranty worthless? When other 
property is taken, there may be a question of valuation; 
which is determined by opinion — a prccess of comparison 
and subtraction; but, when money is taken, — the measure 
of all values,—there is no such question; its face is con- 
clusive as to its value; and can anything but legal tender 
be the compensation ? 

For claborate discussions of this subject, which are con- 
clusive against the constitutional right of betterment laws 
to lay assessment, under the power of eminent domain, a 
reference is given to the leading cases of another State, 
where the question has been discussed and ultimately 
settled, with a view to constitutional provisions different 
from our own. Livingston v. Mayor of N. Y., 8 Wendell; 
People v. Mayor of Brookline, 4 Comstock; People y. Mayor 
of Brookline, 6 Barbour. 
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The length of this article precludes any exhibition of the 
utter impracticability of an equitable use of such laws, even 
if they were /egal. It is believed that they are utterly un- 
justifiable on legal principle, because, 

1. They violate the rules of general taxation, universality, 
proportional equality, and certainty. 

2. They are not police or sanitary regulations; and if 
they were, violate the rules of exceptional taxation. 

3. They appropriate private property to public use with- 
out reasonable compensation. 


UNDER WHAT CIRCUMSTANCES MONEY PAID UPON AN 
ILLEGAL DEMAND MAY BE RECOVERED BACK.* 

It has been laid down, as a general rule, that if a 
person pay money with a full knowledge of the facts, but 
under a mistake as to the law, or as to the legal effect of the 
circumstances under which it is paid, he cannot recover it 
back. So if a party, with a full knowledge of the facts, 
voluntarily pay a demand unjustly made upon him, and 
threatened or attempted to be enforced by bona fde legal 
proceedings, he cannot recover the amount as money paid 
by compulsion, although at the time he protested against his 
responsibility. These rules are well calculated to secure 
substantial justice in the class of cases to which they have 
generally been applied, namely, cases in which the parties 
have acted, substantially, in their private capacities, and 
upon equal terms; and in which, upon the whole, there has 
appeared to be nothing inequitable or against good con- 
science in allowing the party to whom the money was paid 
to retain it. Such has been the character of most of the 
cases to which these rules have been applied. 

But the case of Benson v. Monroe, T Cushing, (Mass.), 125, 
which we propose to notice at length, must perhaps be 
treated as an exception to this limit of application; and, 
unless the rule that money paid in the settlement of a suit, 
threatened or pending, cannot be recovered back, is to be 
regarded as overriding all others, and as precluding all 

* We assent tothe doctrines of this article, which was wriiten und sent to us without 
any suggestion on our part, by a distinguished jurist, who has had oecasion, as editor of 
an English treatise, to consider the case here commented on. Having been ot counse? 
in the case, we should not have written the article; but we feel no obligation to reject 


it on that account, but only to exclude any possible inference of a personal bias ip its 
preparation. 
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inquiry into the circumstances of the case, and the character 
of the action, the law of Massachusetts upon the subject, as 
declared in that case, stands by itself. The rule of law, as 
stated in the second proposition, at the head of this article, 
was laid down by the learned court as the foundation of 
that decision, and was adhered to with inflexible rigor. 
This case, Benson vy. Monroe, arose out of proceedings 
that took place under certain statutes of Massachusetts 
respecting the landing of “ Alien Passengers.” A ves- 
sel of the plaintiff's arrived at Boston, in 1847, with alien 
passengers on board; after the passengers were landed, 
the master refused to pay the head-money, or capi- 
tation tax of two dollars for each of one hundred and forty 
passengers, demanded, either before or after they were 
landed, by the superintendent of alien passengers, under the 
statute of 1837, c. 238, $3, which had been decided by the 
Supreme Court of Massachusetts to be constitutional and 
valid; whereupon, the overseers of the poor of Boston 
commenced a suit against the owners of the vessel to 
recover the penalties provided in the Rev. Sts. of Massa- 
chusetts, c. 46, § 28, and St. of Massachusetts, 1837, c. 238, 
$6, of two hundred dollars, each, for landing the said one 
hundred and forty passengers without paying said capitation 
tax or head-money, and attached the vessel in the sum of 
thirty thousand dollars. The owners thereupon paid the 
head-money demanded, and costs, under protest, and with 
notice that they intended to sue and recover it back. The 
statute of 1837, c. 238, §3, which provided for the col- 
lection of said head-money, was afterwards decided by the 
Supreme Court of the United States to be unconstitutional 
and void. It was held that the owners could not maintain 
an action to recover back the head-money and costs so paid. 
In the previous case of Norris v. Boston, 4 Metcalf, 282, 
which arose under the same statute, Suaw, C. J., speaking 
in reference to the exaction of this head-money, or capita- 
tion tax, before this statute imposing it had been declared 
void, had said: “If that Act had not the force of law to 
warrant the demand, it was an illegal exaction of money, 
which the plaintiff may recover back in this form of 
action.” In Norris v. Boston, the head-money had been 
paid, for permission to land alien passengers, on demand, 
but under protest. Such also seems to be the force of the 
remarks of Mr. Justice BicEeLow, in Boston vy. Capen, 7 
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Cushing, 116, 124. The case of Benson y. Monroe, then, 
stands entirely upon the ground, that an action for the 
penalties had been commenced, and the money was paid in 
settlement of that suit; and this ground would be suf- 
ficient, if the rule, that money paid in order to prevent or 
settle a suit cannot be recovered back, were a universal 
one and precluded all inquiry into the circumstances. But 
this rule is not by any means universal. Its application is 
limited. The character of the suit brought or threatened, 
and the circumstances of the settlement are open to investi- 
gation. This being so, when we come to inquire into the 
circumstances of Benson v. Monroe, it is quite manifest, upon 
the authority of Unwin v. Leaper and Marwell v. Griswold, 
hereafter cited and stated, and upon what we consider well 
settled principles of reason and justice, that the pendency 
of the suit in that case, instead of being a reason why the 
money should not be recovered back, was the very strong- 
est among the many strong reasons why it should be. It 
will be observed that it was not a suit for the head-money, 
which, though much milder in its exactions, would still have 
been an illegal and unfounded claim, but a prosecution for 
the penalty ‘of two hundred dollars each for landing the 
passengers without permission, in the form of a suit 
upon the bond of thirty thousand dollars, in which 
the vessel was attached and taken out of her course of 
employment, and held as security for the sum to be re- 
covered upon these penalties. It also appeared in that case 
that Monroe, acting for the overseers who were prosecuting 
for the penalties, agreed, as a condition to the payment of 
the money sought to be recovered back, to have the attach- 
ment dissolved, and also that a suit was to be brought for 
the recovery of the money, to test the validity of the 
claim. Monroe at the same time was requested, but re- 
fused to sign a paper, acknowledging that Benson had paid 
him the money, under protest, and with a reservation of his 
legal rights; and Monroe also refused to agree to repay 
the money to Benson, in whole or in part, on a suit to be 
brought by Benson within thirty days, if it should appear 
that Benson was not legally bound to pay the money. All 
of the proceedings were evidently parts of the same trans- 
action. They were adopted for the purpose of compelling 
an unconditional payment of the money. The true, exact, 
and bald statement of the case is this: The superintendent, 
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a public officer, acting colore officii, made an exaction of the 
head-money, but was unable to enforce his claim, and 
thereupon a suit was brought, in the name of the overseers, 
on the bond for thirty thousand dollars, to aid the superin- 
tendent in compelling Benson to pay the head-money. To 
call a payment, under these circumstances, voluntary, seems 
to us to be a mere perversion of terms. 

In the first place, the parties stood upon an unequal 
footing. Monroe, the defendant, was clothed with the au- 
thority of a public officer; colore officit he obtained the 
plaintiffs money, which he had no right to demand, and 
which, when collected, under the decision of the court, the 
statute being void and thence no other person having any 
right to claim it, he was entitled to hold for his own pri- 
vate emolument. In the note to Marriot v. Hampton, 2 
Smith Lead. Cas. 237, 244, the learned and judicious anno- 
tator says: “The distinction is plain to common sense, be- 
tween the case of money paid under a claim made by a 
public officer, who is judge in his own cause, and has the 
power of withholding, by his own mere motion, the ordinary 
rights of a subject from the adverse party, till his demand 
is complied with, and money paid under a claim made by a 
private individual, who has no power of enforcing it except 
by adopting the ordinary legal remedies. In the former 
‘ase it is obviously contra aquum et bonum, that the public 
oflicer should retain what he has thus acquired by taking an 
undue advantage of his situation. In the latter case, the 
claimant may have been impressed with a fair belief of his 
own right, and (if the party making the payment was not 
deceived), then his retainer of the money when paid, is no 
more contra eguum, than his claim of it in the first in- 
stance.” 

In Steele v. Williams, 8 Exch. 625 (20 Eng. Law and Eq., 
319) Piatt, B. and Martin, B. held, that when money is paid 
under an illegal demand colore officii, the payment can never 
be voluntary. Martin, B., said: “To call it a voluntary 
payment is an abuse of terms.” See Mazwell vy. Griswold, 
10 Howard, (U. 8.) 256; Morgan v. Palmer, 2 Barn. and 
Cr. 729; Dew v. Parsons, 2 Barn. and Ald. 563, and cases 
of extortion by public officers, passim. 

In the second place, the claim in Benson v. Monroe for the 
$250 head-money being illegal, the suit for the penalties 
and the attachment for the $30,000, for not paying the 
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claim, were groundless; and, therefore, for that cause, if 
for no other, oppressive. The only voluntary action which 
seems to have been allowed to the owners of the vessel 
consisted in a mere choice of evils. They were driven to 
pay one illegal demand, rather than encounter the greater, 
more hazardous, and vastly disproportionate pressure of 
another. True, in what has become a formulary expres- 
sion, they might have their day in court; but this remedy 
was totally inadeqate to the exigency — the shadow rather 
than the substance of relief. In Unwin v. Leaper, 1 Man. 
and Gr. 747, it appeared that A. had commenced an action 
of ejectment against B., and while it was pending, b. served 
A. with a notice of his intention to sue for certain statute 
penalties incurred by A. Immediately after this notice an 
arrangement was made, under which the action of ejectment 
was discontinued, and B. received from A. £50 towards the 
costs of B’s defence in the action of ejectment. As soon 
as the statute period allowed for suing for the penalties 
had elapsed, A. sued B. in an action for money had and re- 
ceived, to recover back the £50. TrnpAt, C. J., instructed 
the jury, “that the short point for their consideration 
would be, whether A. had paid the £50 voluntarily or by 
coercion, under a threat that the penalties which he had in- 
curred would be enforced against him in the proposed 
action; that B. was at liberty to abandon his action for the 
penalties; that though the proposed action for the penalties 
was in contemplation, A. had a right to give the £50, if he 
pleased, towards the costs of the defence of the action of 
ejectment; but that, if A. did so, not of his own mind, but 
in consequence of the threat of the penalties being enforced 
against him, that was what the law would not allow, and in 
that case A. would be entitled to bring his action for the 
money so paid,’ and recover. Under these rulings the 
jury rendered a verdict in favor of A. for the £50. The 
rulings were afterwards discussed and sustained by the 
whole court sitting in Banc. If it had been made the 
“short point for consideration” in Benson v. Monroe 
whether the money was paid voluntarily or by coercion, 
under pressure of prosecution for the penalties, no one can 
doubt how it would have been answered. But it requires 
but a moment’s reflection to see that Benson v. Monroe was 
a much stronger case for the plaintiff than was Unwin v. 
Leaper ; because, in the latter case, the penalties had 
VOL. XXII.—NO. I. 2 
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actually been incurred, and the prosecution for them could 
have been sustained; whereas, in Benson vy. Monroe, the 
whole proceeding for the penalties was groundless. 

In Marwell v. Griswold, 10 Howard (U.8.), 242, it 
appeared that the defendants, being importers, had put in 
their invoice, of certain goods imported by them, the price 
actually paid for the goods with charges, and proposed to 
enter them at the custom house at the value thus fixed. 
But the plaintiff, being the collector, concluded in that 
event to have them appraised, and the value would then, by 
instructions and usage at New York, be ascertained as at 
the time of. shipment, which was considerably higher, and 
would probably subject the defendants, not only to pay 
more duties, but to suffer a penalty. The defendants pro- 
tested against this, but, in order to avoid the penalty, per- 
mission being given them, they made an addition to their 
invoice, and paid the consequent increased duties under pro- 
test; and this action was brought to recover back the in- 
crease of duties thus obtained. Woopsury, J.,said: “Now 
it can hardly be meant in this class of cases, that to make 
a payment involuntary, it should be by actual violence or 
any physical duress. It suffices, if the payment is caused on 
the one part by an illegal demand, and made on the other 
part reluctantly, and in consequence of that illegality, and 
without being able to regain possession of their property 
except by submiting to the payment. All these requisites 
existed here. We have already decided that the demand 
for an increased appraisal was illegal. The appraisal itself, 
as made, was illegal. The raising of the invoice was thus 
caused by these illegalities, in order to escape a greater bur- 
den in the penalties. The payment of the increased duties 
thus caused was wrongfully imposed on the importers, and 
was submitted to merely as a choice of evils. They were 
unwilling to pay either the excess of duties or the penalty, 
and must be considered, therefore, as forced into the one 
or the other by the collector, colore officii, through the in- 
valid and illegal course pursued, in having the appraisal 
made of the value at the wrong period, however well- 
meant may have been the views of the collector. The 
money was thus obtained by a moral duress, not justified by 
law, and which was not submitted to by the importers, ex- 
cept to regain possession of their property withheld from 
them on grounds manifestly wrong. Indeed, it seems 
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sufficient to sustain the action, whether under the act of Feb- 
ruary 28th, 1845, or under the principles of the common 
law, if the duties exacted were not legal, and were de- 
manded and were paid under protest.” This seems to be 
the true rule applicable to all cases, where a public officer 
has illegally demanded and received money, colore officii, 
whether it be a fee to which he was not entitled, or a tax 
or duty illegally claimed in reference to matters or property 
to which his office may appertain, and over which he may 
have some power and control. 

In the third place, in the case of Benson v. Monroe, it was 
contra cequumet bonum for the defendant to retain the money he 
had thus illegally obtained. He had paid no consideration 
for it, and there was no ground, either of law or equity, on 
which he was entitled to it. The defendant had the money 
of the plaintiff in his hands. It had been obtained by 
means manifestly oppressive, though doubtless not inten- 
tionally so. And when it had been ascertained and settled 
that the law, under which the money was claimed and col- 
lected, was unconstitutional and void, on what principle of 
equity and good conscience could it be retained? In a case 
of this kind it has always been held a strong ground for re- 
covery by the plaintiff, that it is contra @quum et bonum 
for the defendant to retain the money paid him by the 
plaintiff. 

In the case of Brisbane v. Dacres, 5 Taunt., 143, Mans- 
FIELD, C. J., in deciding for the defendant, rested the case 
very much upon the ground, that, under all the circum- 
stances, it was not against conscience for the defendant to 
retain the money. This is noticed as an important con- 
sideration by Broom, Legal Max., 122, 123, and by Smith, 
in note to Marriott v. Hampton, 2 Smith Lead. Cas. 242, 
244. 

The case of Dew v. Parsons, 2 Barn. and Ald., 563, 
seems to rest upon the same reason. So does the case of 
Northrop v. Graves, 19 Conn., 548, in which it was held, 
that if money is paid by one under a mistake of his rights 
and his duty, and which he was under no moral or legal 
obligation to pay, and which the recipient has no right in 
good conscience to retain, it may be recovered back, whether 
such mistake be one of fact or of law. In this case A., the 
executor of B., supposing C., the wife of D., to be entitled 
under the will of B., to a legacy of $500, paid that sum out 
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of B.’s estate to C., in the presence of D., or with his con- 
sent; whereas C. was not in truth entitled to such a 
legacy under the will of B., which was known by D. at the 
time of payment, but was not discovered to A. In an 
action for money had and received, afterwards brought by 
A. against D., it was held that the money was in effect re- 
ceived by D.; that he had no moral or conscientious right 
to retain it, and that A. was entitled to recover it back in 
this action. The authorities were elaborately discussed in 
a very learned opinion given by Cuurcn, C. J., and he con- 
sidered the above result in accordance with the principles 
of the common law and Christian morals. A similar de- 
cision, on a similar state of facts, was made in Culbreath v. 
Culbreath, T Georgia, 74. 

The reasons usually given for not allowing a party 
paying money under pressure of legal process to re- 
cover it back, — that it would give every one a chance to 
try his case twice; or, that it would allow to the party, 
who pays the money, the privilege of selecting his own 
time and convenience for litigation; or, that the party 
making the demand might at the time have the means of 
proving it, which he might afterwards lose,— would have 
no application to such cases as Benson v. Monroe, in which 
no time or opportunity, hor any amount of proof could 
ever avail the defendant to show a right to the head- 
money; in fact, these reasons for the rule exclude Benson 
v. Monroe from its operation. Reasons akin to those given 
by Weston, J., in Chase v. Dwinal, 7 Greenl., 134, 140, for al- 
lowing a party to receive back money paid on an illegal de- 
mand to obtain the release of a raft of timber unjustly 
detained, though he might have replevied the lumber, would 
apply. By the course pursued, these difficulties were 
avoided. 

It is evident from the cases of Unwin v. Leaper, Maxwell 
v. Griswold, above cited, and also from Watkins v. Otis, 2 
Pick., 88, that the mere circumstance that money has been 
paid upon a demand threatened or attempted to be en- 
forced by legal process, does not, in an action to recover it 
back, preclude all inquiry into the circumstances and _ in- 
ducements under which it was paid. 

It has sometimes been made a question whether a protest 
against the payment is necessary to the recovery back of 
money paid upon an illegal demand. But an examination 
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of the cases shows that a protest is a mere matter of evi- 
dence on the question whether the payment was voluntary. 
The authorities show that payments have keen held 
voluntary in many cases where there was a protest, and in- 
voluntary in many cases where there was no protest. In 
Steele v. Williams, 8 Exch., 625, Puarr, B., and Martin, B., 
held, that where money is paid upon an illegal demand, 
colore officti, the payment can never be voluntary. See per 
CoLERIDGE, J., in T'raherne y. Gardner, 5 Ellis and Black. 
913, 941. 

We think the proposition is universally true, that where- 
ever a citizen pays money to a public officer in consequence 
of an exaction of it made by him colore officii, either for his 
own or for public use, and it turns out that the demand 
was illegal, either because the officer exceeded his authority 
under some valid law, or was acting under an entirely void 
law, the citizen may sue and recover it back, and the latter 
is not to suffer because he has yielded implicit obedience, 
without question, to the officer of the law. Such we con- 
sider to be the duty, and such we doubt not will be the 
practice of all law-abiding citizens, whenever they come 
directly in contact with public officers. They will not 
stop to quarrel with official dignity, or discuss its authority, 
but yield to its demands, and try the right in a more peace- 
ful manner. The right, under such circumstances, should 
always be left an open question. It is absurd to say that 
the money in such cases is paid voluntarily. It is unjust 
and unfair to claim that the citizen must contest his rights 
in whatever form of oppressive proceedings the officer has 
it in his power to adopt. ‘The private citizen should have 
the right to adopt such a course as will give him an oppor- 
tunity to contest his claim on equal terms, provided no in- 
justice is thereby done to the other party; and surely no 
injustice can be done to the other party by claiming a re- 
turn of money, which he has unjustly exacted, and which has 
been paid to him without any consideration, but merely in 
obedience to his unfounded claim of authority. 

The case is entirely different where parties are nego- 
tiating in reference to their private affairs, and are acting 
on equal terms. In the former case, the officer has a fac- 
titious and arbitrary advantage in being armed with public 
authority, which overawes and subdues the free action of 
the private citizen. In the latter case, the parties are free, 
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and neither has any advantage over the other, except what 
belongs by nature to the different members of the human 
family. 





Supreme Court of Vermont. Windham County, February 
Term, 1859. 


Howpen v. Torrey. 
Replevin for cattle impounded damage feasant. 


The cattle did damage at different times, on the same 
land, from August 7, till August 25, on which day they 
were impounded. Held, that the defendant in this action, 
could recover only for the damage done, at the time the 
cattle were impounded. 


Davipson v. HEFFRON. 
Practice — Default by negligence of agent. 


This was a petition, under the statute, to set aside a de- 
fault, in an action before a justice’s court, upon the ground 
that the defendant failed to attend at the time of trial, 
“through fraud, accident or mistake,” as the remedy is de- 
fined in the statute. 

Held, that where the attorney of the party employed an 
agent to attend the trial, who failed to attend, by reason of 
forgetfulness, the case did not come within the evil intended 
to be remedied by the statute, and that no relief could be 
afforded the party thus failing to attend the trial of his 
cause through the negligence of his agent. 


Brown v. Estate oF Mary SuMNER. 


Execution of note by feme covert — Appeal from commissioners on 
estate of deceased — Equity. 

This was an appeal from the decision of commissioners, 
disallowing a promissory note presented against the estate 
of a deceased married woman. The deceased had separate 
estate, upon the credit of which she obtained necessaries, 
for the support of herself and family, and this note was 
executed by her, during the coverture, in payment for such 
necessaries. 

Held, that if the party had any remedy, it was in a court 
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of equity; that commissioners upon the estate of deceased 
persons, had no such equity powers as to enable them to 
allow a claim of this character; and that the case upon 
appeal must be tried in the same manner it should have been 
before the commissioners. 


Mason v. MASON. 


Practice —‘‘ Accident or mistake’? — Party misled by judge. 


This was a petition for leave to enter an appeal from the 
decree of the Court of Probate, on the ground that the 
party had been prevented from so doing, “by fraud, acci- 
dent or mistake.” It appeared that at the time the decree 
was made by the Probate Court, the judge of probate in- 
formed the party, that the twenty days, allowed by statute 
for an appeal, would expire upon a certain day, upon which 
day the party came for the purpose of making the appeal, 
when upon computation it was found that the judge of 
probate had miscalculated the time, the period having ex- 
pired the day before. The party had relied upon what the 
judge told him, without revising the calculation. 

Held, that this was such an accident, or mistake, as en- 
titled the party to enter his appeal, and leave was granted 


for that purpose. 


Windsor County, February Term, 1859. 
KELLOGG v. BARNARD. 
Fraud. 


The defendant by false and fraudulent representations, in 
regard to the nature and condition of a paper mill, in- 
duced the plaintiff to enter into a contract for the conditional 
purchase of the same, and to pay $500 in advance towards 
the price, with a stipulation that if the plaintiff failed to 
complete the purchase, and make the payments, according 
to the terms of the contract, the amount thus paid should 
be forfeited. There was a further condition that if the 
plaintiff so elected, he might abandon the contract at the 
expiration of one year, by paying rent and forfeiting the 
advance payment. 

The plaintiff took possession of the mill and continued 
to operate it until its inferiority was discovered to a very 
glaring extent, which the defendant recognized, and prom- 
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ised, from time to time, to repair, until it was found to be 
altogether impracticable to render the mill available for the 
use for which it had been purchased, when the plaintiff aban- 
doned it. This action was brought for the recovery of the 
$500, paid in advance, upon the ground that the plaintiff 
was induced to enter into the contract of purchase solely 
upon the belief of the false and fraudulent representations 
of the defendant, without which he would not have made 
the contract. 

These facts being found by the jury, the court held that 
the plaintiff was entitled to recover the amount thus paid, 
with interest from the time of payment. No special dam- 
ages were claimed in the declaration, that claim having been 
adjusted by arbitration, from which this claim was specially 
excepted. 


Harrison v. NICHOLS. 


Intoxicating liquors in transit through the State — Recovery of value 
of liquors not kept in violation of law. 


This was an action to recover the value of spirituous 
liquors, claimed to be the property of the plaintiff, and sold 
by the defendant, as an officer upon the debt of some third 
party. It appeared that the plaintiff purchased the spirits 
of a house in New York, with directions to have them for- 
warded to White River Junction, Vt., opposite West Leba- 
non, N. H., where the plaintiff was doing business, as a mer- 
chant or shopkeeper, having no license to sell spirits, the 
sale of which was prohibited by the laws of New Hamp- 
shire. After the goods arrived at White River Junction, 
the plaintiff concluded that it would be more advantageous 
to him to dispose of them to some one authorized to sell, 
and was keeping them there for that purpose. An unli- 
censed vender of spirits upon some public day prevailed 
upon him to allow him to take a small quantity of brandy 
from one of the casks, and for the professed purpose of 
determining which was the brandy, this vender took three 
barrels of spirits, the property of plaintiff thus remaining 
in the station at White River Junction, in Vermont, to his 
place of business a few rods distant, and tapped two of 
them, one being brandy and the other gin, and began to sell 
to customers, without the knowledge of plaintiff. In the 
course of one or two days he absconded, leaving them in 
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that condition, and the third barrel upon the floor of the 
same room where the others were being sold from. The 
defendant attached them in this condition. 

The court below charged the jury that if these facts were 
proved, the plaintiff’s title was not forfeited, either under 
the laws of this State, or of New Hampshire. The liquors 
never having reached New Hampshire, the title of the plain- 
tiff would not be divested under the operation of these laws. 
Nor would the plaintiff's title be divested by any operation 
of the laws of this State, while the goods are in transit 
through this State, for the purpose of being sold in New 
Hampshire, in violation of the laws of that State. 

That in regard to the provision of the statute of this 
State, § 21, that “no action of any kind shall be had or 
maintained in any court in this State, for the recovery or 
possession of intoxicating liquor, or the value thereof, ex- 
cept such as are sold or purchased in accordance with the 
provisions of this act,” it would only preclude such actions 
as were brought for the recovery of liquors, or the price of 
them, when kept in violation of the provisions of the 
statute. 

The court declined, in their charge, to restrict the oper- 
ation of this section to recoveries for sales in contravention 
of the act, regarding it as extending to all actions, for the 
recovery of the possession, value, or price of liquors kept 
in violation of the statute, but not extending to any other 
class of actions, although for the recovery of the value of 
liquors, neither sold nor purchased in express conformity 
with any of the special provisions of the act. 

This judgment was affirmed in the Supreme Court. 


CorBiIn v. Scuoot District In MILTON. 


Contract — Correspondence — Damages for breach of contract to 
employ. 

Where a contract is negotiated by correspondence, the 
point at which it is closed depends upon the understanding 
and expectation of the parties, to be gathered from the 
correspondence and attending circumstances. The con- 
tract becomes binding at that point where the minds of the 
parties meet. An offer may be made, subject to recall at 
any time before the acceptance is received, but more com- 
monly the offer is made to become binding when accepted 
by the other party; and offers made in general terms are to 
be so construed ordinarily, and if accepted and notice given 
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back immediately, the contract thus becomes binding upon 
both parties, from the moment of acceptance. 

A school teacher who is hired to teach for a definite 
term, and then not allowed to teach, but who holds himself 
in readiness to perform the contract during the whole term, 
is not entitled to recover the stipulated wages for the term, 
but only such damages as he necessarily suffers. He is 
bound, in good faith, to turn his services to the best account 
during the term. But if he is unable to find employment, 
after making proper effort, and in consequence remains out 
of employment, he is nevertheless entitled to be made 


whole. 


DOWNER v. SMITH. 


Fraud — Rescission of contract. 


This was an action upon a promissory note for $2000, being 
one of five notes, each of the same amount, executed at the 
same time and upon the same consideration. The consider- 
ation was the release of the plaintiff's interest in certain 
mortgages upon a large number of lots of land in different 


counties, amounting in value to many times the amount of 
the notes, the equity of redemption in which was in one 
Tarbell, who was also a party to the arrangement, and who 
paid the plaintiff a large sum beyond the amount of these 
notes, upon the same consideration. The principal motive 
with the defendant, in entering into the contract, was to 
procure the title of the lands for the purpose of mortgaging 
them to the State Treasurer, under the General Banking 
law, to procure bills for circulation by the South Royalton 
bank, which went into operation under that law. The de- 
fendant was at the time one of the directors of the bank. 
The plaintiff represented to defendant, that there was no 
incumbrance upon any of the lands except the one he was 
to release, knowing at the time there were other mortgages 
“upon some of them. These mortgages rendered such 
lands unavailable to the defendant for the purposes for 
which he wished to procure a release of the plaintiff's 
mortgages, and this also was known to the plaintiff, at the 
time. 
After the contract was closed, the agent appointed by the 
State treasurer to investigate the title of the lands offered 
by the South Royalton bank, examined into the title of 
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these lands and found a considerable proportion of them in- 
cumbered as above stated, and declined to give a certificate 
in regard to them. He did, however, certify in regard to 
those not incumbered. With this certificate, the defendant 
procured more than one thousand dollars in bills of the 
treasurer, and entered into a contract, with a view to pur- 
chase up the title of the other lands, which were encum- 
bered. There was also included in the contract with plain- 
tiff, a considerable amount of personal property, which the 
defendant took possession of, and sold from time to time. 
The defendant ascertained the defect in the title to the 
land, in the course of two or three days after the contract, 
and before he had made any appropriation of any of the 
property, real or personal. He nevertheless, either through 
ignorance of the law, or the hope of still making the con- 
tract beneficial, continued to dispose of the property, as his 
own, for some months, until it became apparent that but very 
little could be realized out of it, in proportion to the amount 
he gave for it, and then offered to surrender it to plaintiff, 
and claimed the right to rescind the contract, on the ground 
of the fraud practised by the plaintiff, in misrepresenting 
the state of the title. The plaintiff declined to accept of 
the surrender of the lands, and brought suit upon this note. 

The court below held that it was the duty of the defend- 
ant, if he desired to take advantage of plaintiff's fraud, 
upon the discovery of the defect in the title, before any of 
the property had been disposed of, to immediately offer to 
rescind the contract; and that by the course he had pursued, 
after a full discovery of the fraud, and before any change 
in the condition of the property, or the circumstances of the 
parties, he had affirmed the contract, and was thereby pre- 
cluded from defending the action upon the notes, upon that 
ground. This judgment was affirmed in the Supreme Court, 
substantially upon the same grounds. 


Orange County, March Term, 1859. 
Foster v. CLEVELAND. 
Parent and child — Necessaries — Contract. 


Where the father, (defendant), contracted with the plain- 
tiff for the hire of his minor son through the season, with 
leave to furnish him necessary clothing towards his wages; 
and the plaintiff instead furnished the son money, some 
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portion of which was by the son expended in necessary 
clothing, | 

Held, that the defendant is liable only for such portion 
of the money so furnished as was expended in the purchase 
of necessary clothing for the son; that the son is not the 
father’s agent for receiving pay for his services, except so 
far as he is authorized so to do by the father; that he has 
not the same authority to bind his father for necessaries, 
which he would have to bind himself if acting on his own 
behalf, inasmuch as in that case the employer might justify 
paying the son for his services, in such necessaries as are 
suitable to his circumstances and condition; whereas, in this 
case the father is entitled to be consulted, and to direct 
what necessaries shall be furnished his son on his credit. 
The authority given, therefore, by the father, must be strictly 
followed, but the plaintiff may, without any substantial de- 
parture from such authority, be regarded as having procured 
such necessary clothing as was obtained by the son from 
the money put into his hands by the plaintiff. 


UNDERHILL v. WELTON. 
Slander — Words imputing want of chastity — Special damage. 


To impute want of chastity to a single woman, unless the 
charge imply illicit intercourse with a married man, or 
amount to open and gross lewdness, is not actionable slan- 
der, unless special damage be alleged and proved. 

But the loss of health and ability to labor is such damage, 
and the amount is immaterial. The smallest appreciable 
amount of special damage, as the natural and legitimate 
consequence of speaking the words, renders them actionable. 


ConNECTICUT AND Passumpsic Rattway Co. v. Houron. 
Trespass quare clausum by R. R. Co. against owner of fee. 


Where land had been regularly appropriated to the use of 
a railway company, and the owner of the fee being also 
the owner of the adjoining lands upon both sides, entered 
upon the land and constructed a pass-way across the track of 
the railway, upon the ground that one was promised him in 
the appraisal of the damages, but which had not been pro- 
vided, there being no such provision in the written appraisal, 

Held, that the party is liable in trespass quare clausum for 
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such acts, the possession of the railway company being ex- 
clusive for all purposes incident to their use of the land; 
that if any rights still pertain to the owner of the fee, 
whereby he is entitled to the herbage growing upon the 
land, or the minerals therein, they could only be exercised 
in such a manner as by no possibility to interfere with the 
use of the land, for the purposes to which it had been se- 
questered, and in regard to that no opinion was expressed. 


TIBBETTS v. Brock. 
Homestead. 


Where the owner of land, who had a homestead interest 
therein, mortgaged it, reserving his homestead interest as 
far as his wife was concerned, and subsequently another 
creditor attempted to levy upon such homestead interest : 

Held, that the reservation amounted to nothing, the gen- 
eral provisions of the statute securing the homestead inter- 
est for the benefit of the wife and family, giving precisely 
the same operation to the general deed of the husband, 
which is here attempted to be given, in terms. 

That the homestead interest is not a definite interest, or 
estate, which can be severed from the general estate, for 
the purpose of being levied upon by a creditor, but is a 
contingent interest in the wife, like that of the right of 
dower, and liable to be defeated by the husband procuring 
another homestead, or in other modes not under the control 
of creditors; and hence it is not an interest upon which 
they have any claim, in ordinary cases certainly. 


Rouuins v. Scort. 
Partnership — Contract to furnish and manufacture timber. 


Where one party agreed to furnish standing pine timber, 
and the other party to manufacture it into mackerel kits 
and market them, the parties to share in the avails, in a 
certain fixed proportion, 

Held, not to constitute a partnership, but only a mode of 
compensation for the timber. The question arose here be- 
tween the parties themselves, 
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BLANCHARD v. BLANCHARD. 
Will — Attestation — Revocation — Fraud. 


In the execution of a will, where the statute requires 
that the three witnesses shall subscribe in the presence of 
the testator and of each other, if they are all present in 
the same room with the testator, and all sign before any of 
them leave the room, it is a good execution, although each 
one is not able to testify that he saw both the others sign 
his name to the instrument. It is sufficient if he can say 
that each did in fact sign while the others were present in 
the same room, although he has no recollection of the act 
of signing. 

The revocation of a will can only be effected in the mode 
pointed out in the statute. And if the testator is hindered 
from making such revocation, by force or fraud, it will not 
defeat the operation of the will, as a valid instrument, at 
law. 

If such revocation had been prevented in that mode, by 
a party interested under the will, whether this would afford 
occasion for the interference of a court of equity, it is not 
necessary to inquire. 


RICHARDSON v. MERRILL. 
Practice. 


Where the principal portion of the plaintiff's claim is 
disallowed in the court below, and both parties except, the 
plaintiff goes forward in the argument, in this court, and 
has a general reply in the close, and the defendant is al- 
lowed no reply upon his exceptions, unless the plaintiff start 
new points in his reply. 


WHiItTcHeR v. Morey. 
Trover — Title to bark cut under contract of sale. 


The defendant contracted without writing to sell land to 
A., who went into possession of the same under the con- 
tract, and, by defendant’s consent, cut and peeled and piled 
upon the land a considerable quantity of hemlock bark, 
before the time of payment and receiving the title had 
arrived according to the terms of the contract. At the 
time and in the mode stipulated, A. tendered the defendant 
the price, or security for the price of the land, which the 
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defendant declined to accept. The bark was attached and 
sold upon execution against A. and at the sale purchased 
by the plaintiff. The defendant forbade the plaintiff remov- 
ing the bark, and subsequently put it to his own use. 

Held, that the plaintiff acquired good title to the bark, 
and was entitled to recover therefor, against the defendant, 
in trover. 


STaTE v. BRADFORD VILLAGE. 


Quo warranto against village for fraudulent organization under act 
of incorporation. 


This was a motion by the State’s attorney for leave to file 
an information in the nature of a quo warranto, against the 
defendant and certain others, by name, who were exercising 
the offices of the corporation. 

It appeared that at the last session of the legislature an 
act was passed incorporating the inhabitants of the village 
of Bradford, upon the condition that a majority of them 
were in favor of the act, which was to be determined by 
vote, upon a day named. At the meeting called in confor- 
mity with the act to determine that question, a majority 
of the legal voters voted against the acceptance of the 
act. But by means of illegal votes the vote was declared 
in favor of the acceptance. A minority of the legal voters 
of the village, therefore, proceeded to organize under the 
act, and elected the other defendants officers of the corpo- 
ration. The corporation made no formal answer, and the 
other defendants disclaimed all purpose of acting under the 
election. There was a general appearance by attorney. 
The records of the corporation were, however, certified by 
one of the defendants, as clerk, in this case. Upon testimony 
taken, by order of the court, they were satisfied of the truth 
of the facts alleged in the motion, and entered up judg- 
ment, in form, dissolving the corporation de facto, and that 
the other defendants no longer assume to exercise any of 
the functions pertaining to such offices, but awarded no 
costs against defendants. 
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Supreme Judicial Court of New Hampshire. Grafton. 
January Term, 1859. 


ELA v. PENNOCK. 
Defence to writ of entry. 


The defendant in a writ of entry cannot defend against 
the legal title of the plaintiff by proving on trial that he 
entered under a written agreement with the plaintiff for 
the purchase of the land, and since his entry had paid the 
stipulated price and was entitled by performance of the 
agreement to a conveyance of the legal estate. 


WHITTIER v. JOHNSON. 


Fees of fence-viewers — Demand before action. 


Under the statute providing that upon the division of 
fence by fence-viewers, the party making the application 
shall pay the fence-viewers for their services and have an 
action of assumpsit against the other party for the one 
half, no cause of action for such payment exists until after 
legal demand made; and a demand prior to payment is 
insufficient. 

A demand, to be legal, must be made after payment, and 
by the party making the application or his authorized agent 
or attorney; and in such a manner that opportunity is 
given to pay the sum demanded at the time of the demand. 

Where, after payment in such a case, the party making 
it left his claim with a legal firm for collection, who 
reside several miles from the parties, and in a different 
county, and the attorneys wrote the other party two 
letters, which were received, calling upon him to make 
the payment to them. Held, that such a demand by the 
attorneys was not a legal one. 


Bank OF NeEwsury v. RAND ET ALS. 


Promissory notes discounted by third persons. 


When a note is made to raise money, it does not change 
the liability of the maker that the money is advanced by a 
third person instead of the payee. 

Where the defendants, for the purpose of raising money 
for the use of a railroad, signed a note payable to a bank 
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and delivered it to agents to procure it to be discounted, but 
the bank refusing to advance the money the agents obtained 
a larger sum of other persons upon the notes of the cor- 
poration and directors, and pledged the note of the defend- 
ants, together with the bonds of the corporation, as col- 
lateral security, and the money was appropriated for the 
use of the road —held, that the notes of the corporation 
and directors not being paid, a suit could be maintained 
upon the note of the defendants in the name of the bank, 
for the benefit of those who advanced the money. 


Gay v. SMTH. 
Trespass by pledgor — Goods sold under process where judgment 


ts reversed — After a writ of restitution. 


Trespass does not lie by the general owner, for taking 
from the pledgee personal property pledged for a debt. 

If the proceedings of a court are reversed for error 
merely, they afford a justification for all proceedings under 
them before the reversal. 

A writ of restitution, after a reversal for error, Wsues 
only for the amount for which goods taken on execution 
were sold; not for the value of them. 

Trespass does not lie to recover the difference between 
the value of the goods, and the amount of the sale. 


CoLBY v. STEVENS. 
Tender. 

A tender may be given in evidence before a justice upon 
the general issue. <A brief statement is not required 
before a justice. 

It is not necessary to prove under a plea of tender, that 
the identical money tendered was kept and brought into 
court. 


Warp v. Hower, Apm’r or Cote. 
Note given in Massachusetts for pre-existing debt — Presumption. 

The decision in Ward vy. Cole, 32 N. H. Rep. 452, 
affirmed. 

Where a note is given in Massachusetts to a party re- 
siding there, the question whether it was received in pay- 
ment of a preéxisting debt, is to be decided according to 
the law as held upon that subject in that State. 

VOL. XXII. — NO. I. 8 
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The rule established there is, that it is presumed to have 
been received in payment until the contrary is shown. 

The facts that when the note was given it was agreed by 
the parties that the payee should procure the note to be 
discounted at a bank; that the maker should pay the ex- 
pense of procuring it to be thus discounted; and that the 
money received upon it should be applied in part payment 
of another note held by the payee against the maker and 
others, are sufficient to control the presumption. 


RICHARDSON v. PALMER AND ALS. 
Trespass — Construction of deeds — Reservations or exceptions. 


Possession, or a right to the possession, of the docus in 
quo, is essential to enable the plaintiff to maintain trespass 
quare clausum. 

Deeds are to be so construed as to carry out the intention 
of the parties, whenever it can be done consistently with 
the application of legal principles to the language employed 
in them. 

Were one conveyed a farm, describing it by metes and 
bounds, with full covenants of warranty, but the following 
reservations or exceptions: “reserving to the public the 
use of the road through said farm; also, reserving to the 
White Mountains Railroad the road way for said road as laid 
out by the railroad commissioners; and also reserving to 
myself the damages appraised for said railroad way by the 
commissioners and selectmen; ” 

Held, that the intention of the grantor must have been to 
convey to the grantee the whole farm, including the land 
over which the public highway and the railroad had been 
established, subject only to the easement or right of way of 
the public in the highway, and of the railroad corporation 
in the railroad; reserving to himself the unpaid damages 
awarded for the laying out of the railroad. 


STATE v. RICHARDSON. 


Indictment — Resisting officer — Owner of personal property. 

It is no defence to an indictment for obstructing and re- 
sisting an officer, that the officer was attempting to attach 
personal property of the defendant upon a writ against 
another person, and the defendant only used such force as 
was necessary to prevent his acconiplishing that purpose. 
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The owner of personal property is not justified in re- 
sisting or obstructing an officer who is attempting in good 
faith to attach it, on process against another individual, 
which he is known to have in his hands, and to be au- 
thorized and qualified to serve. 


Coos. January Term, 1859. 
STaTE v. HOLMEs. 
. ° “ 
License to sell under Act of 1849. 


A license to sell wine and spirituous liquors granted 
under the statute of 1849 conferred no vested right, and 
was revoked by the repeal of that statute before the ex- 
piration of the time limited in the license. 


Rockingham. March Adjourned Term, 1859. 


SMITH, PETITIONER, v. TowN OF EXETER. 
Taxation of the stock of a railroad situated in another State. 


If a railroad corporation is situated in another State, and 
the road and all property of the road are taxed in that 
State to the corporation on the same valuation and at the 
same rate as the property of individuals, a stockholder re- 
siding in this State is not liable to be taxed here for his 
stock in the road. 


CLARK AND AL. v. BRAGDON. 
List of taxes — Collector — Trespass. 


The list of taxes committed to a collector with a warrant 
to collect the same, should contain distinctly the names of 
the persons against whom the taxes are assessed and of 
whom they are to be collected. 

Where the list of taxes with a warrant committed to a 
collector, contained this entry, with a tax against it, “ Wil- 
liam Clark, et al.,” and the collector distrained and sold a 
quantity of wood, the joint property of William Clark, 
John §. Lamprey and Amos Clark, to pay the tax, as one 
assessed against the three — held, that the warrant against 
the three was invalid upon its face; that the distress was 
illegal, and that trespass would lie against the col- 
lector. 
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CLARK AS TRUSTEEING CREDITOR OF RoLLIns v. ROBINSON, 
EXECUTRIX. 


Foreign attachment — Disclosure by administrator — Practice in 
trustee suits. 


If a trusteeing creditor, who has presented the claim of 
his debtor against the deceased trustee to the commissioner 
of insolvency on his estate, would avail himself, on appeal 
from the decision of the’ commissioner, of any ground for 
sustaining the claim which would not be open to the debtor 
prosecuting the appeal in his own name, it is necessary for 
him to set forth in his declaration, filed in pursuance of the 
statute on claiming the appeal, the facts which placed him 
in the position to entitle him to that advantage. 

An amendment of the declaration filed on the appeal, 
which introduces such facts, is admissible, and an amend- 
ment of the specification which merely describes with more 
precision the claim presented to the commissioner without 
adding a new claim, is also admissible. 

Where the trustee dies without having made disclosure, 
and disclosure is made by his administrator summoned in, 
the trial by jury had on appeal taken by the trusteeing 
creditor from the decision of the commissioner disallowing 
the claim of the principal defendant against the estate of 
the trustee, takes the place of the trial by jury at the elec- 
tion of the plaintiff after disclosure directly under the 
trustee suit, and is to be conducted according to the course 
prescribed for such trial by the laws regulating the trustee 
process. Upon such trial, therefore, the principal defend- 
ant may be a witness, and any evidence is competent which 
would be admissible on trial of the question as to the lia- 
bility of the trustee under the trustee suit. 

A separate trial may be ordered in the discretion of the 
court to determine the liability of the estate as trustee, 
from that which is to be had on appeal taken by the princi- 
pal defendant in his own name to determine the indebted- 
ness of the estate to him, and it is good cause for allowing 
such separate trial that the principal defendant may be a 
witness on the trial of the liability of the estate as trustee. 
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Strafford. March Adjourned Term, 1859. 
Somerswortu Savincs Bank v. Roperts. 
Mortgages — Defective condition — Sufficient condition. 


Every conveyance of lands made for the purpose of se- 
f curing the payment of money or the perférmance of any 
r other thing in the condition thereof stated, is a mortgage. 
l ! If the thing to be performed be so defectively stated in 
. | the condition of a conveyance of lands intended as a mort- 
. gage, as that the condition is void for uncertainty, the con- 
. veyance is in law absolute, at least between the parties 
and their privies. 
A deed of lands containing a condition, that, if the gran- 
tor shall pay to the grantee or his assigns the grantor’s 
note, of even date therewith, payable to the grantee or 
order, in six months, with interest semi-annually, the same 
shall be void, is not invalid; nor is it absolute under the 
provisions of § 2,ch. 131 of the Rev. Sts.; but it is a valid 
mortgage, although the amount of the note is not specified 
in the condition, it having been made and delivered to the 
grantee at the same time with and intended to secure the 
payment of the grantor’s note for the amount of its con- 
sideration, correctly described in its condition in all par- 
ticulars except the amount thereof. 


Grafton. March Adjourned Term, 1859. 


Hicks v. BURNS AND ALS. 


Personal liability of stockholders of railroad corporations. 

In an action under the statute of New Hampshire to re- 
cover of an individual stockholder a debt due from a rail- 
road corporation, the declaration must contain a special 
averment that the defendant had notice before suit, of 
neglect by the corporation to pay the debt, or to expose suf- 
ficient personal property, within sixty days after the debt 
was demanded of the corporation. 


Haywarp v. Batu. 
Evidence before road commissioners. 


Upon a hearing before commissioners relative to a new , 
highway, evidence of the costs of making new roads at re- [fF 
mote times and places, is inadmissible. 
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A witness cannot be admitted to testify as to the amount 
of indebtedness of a town by reference to a report of the 
auditors of the selectmen’s accounts, which is not pro- 
duced, though he may have personal knowledge of some 
debts. 

A witness acccustomed to buy and sell and draw lumber 
in the direction of the new road, cannot be asked over 
which road he intended to haul his lumber, in case a new 
road is built, his intention being immaterial. 

The record of discontinuance of a road formerly laid 
out, nearly in the same direction, and designed to accom- 
modate the same travel as the road now proposed, is not 
admissible. 

It has not the conclusive effect of a judgment, because 
the parties and subject matter are not the same. As the 
opinion of a former board of commissioners, it is not 
material. 

It may be shown that the travel is now accommodated 
over a certain route, though it is not proved to be a public 
highway. 

Where a road was laid out in 1814, and has been used 
since that time, notice and due award of damages may be 
presumed. 


Dow v. Dow. 
Alimony. 


Upon a divorce, alimony was assigned to the wife and the 
custody of two children; subsequently the parties were 
again married, and a petition was filed in behalf of the 
children, praying that a portion of the property assigned 
as alimony should be placed in the hands of a trustee for 
their support. It was held, that, although a larger amount 
might be assigned to the wife on account of her children, 
yet if it was not originally decreed to her as a fund for 
their support, the court would not interfere with it after 
the parties were re-married. 


BERRY AND ALS. v. HEBRON AND ALS. 


Amendments to report laying out highway, on recommitment, without 
notice. 


It is unnecessary for the commissioners to notify the 


land owners of a hearing on the re-commitment of a report 
laying out a highway when it is apparent from the excep- 











he eee 








. 


Supreme Judicial Court of New Hampshire. 39 


tions taken to the report and the terms of the order of re- 
commitment that the object of the proceeding is to correct 
errors of the commissioners on the former hearing of the 
case as presented by the town and in which the land owners, 
as such, have no interest. 

If damages are awarded to one, as land owner, upon a 
ground which in law is insufficient for the award, a release 
by him to the town, of the damages awarded, removes the 
exceptions. i 


Weeks v. Hint AND TRUSTEES. 
Contracts against public policy. 


One who, acting as overseer of the poor of a town, re- 
ceives money on a contract which is illegal, because against 
public policy, made by him in behalf of the town with the 
principal defendant, cannot be held as his trustee after the 
money has been entered on the account of the overseer to 
the credit of the town. 

An agreement between the overseer of the poor and a 
husband, whose wife is supported as a town charge, that 
the town will refrain from making opposition to a libel for 
divorce filed by the husband against the wife, is against 
public policy and void. 

The town may be charged as trustee of the husband at 
the suit of one who was a bonu fide creditor at the time 
of the receipt of the money under such illegal contract, it 
being made to appear that the husband was then insolvent 
or in embarrassed circumstances ; but the amount for 
which the town is to be charged is to be determined as in 
the case of a voluntary conveyance by the debtor upon an 
equitable adjustment of the mutual claims between the hus- 
band and the town, 

Where by the terms of the illegal agreement the money 
was to be applied by the town to satisfy past expenses in 
support of the wife, and to indemnify against future expen- 
ses for her support, the town can retain so much as may 
be necessary to defray the expenses of her support down 
to the time of the divorce, but not those incurred subse. 
quently. 
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Hillsborough. March Adjourned Term, 1859. 


Brown v. Brown. 
Effect of dismissing a libel. 

A decree dismissing a libel for divorce upon a hearing on 
the merits, is a bar to any future libel for the same cause: 
aliter if tle libel is dismissed for defect of proper allega- 
tions, or for want of prosecution, or on motion of the 
libellant. 

GOODHUE v. CLARK AND AL. 


Bill by executor for direction — Evidence to aid the construction of 
a will. 


An executor may file a bill for direction of the court in 
executing a will, the construction of which is doubtful. 

Proof of the situation and circumstances of a testator 
and his family, his property and his legatees, and the like, 
are always admissible to aid in the construction of a will. 


PETITION OF Mount VERNON. 


Discontinuance of highways — Amendment — Description — Com- 
mission. 


Where a new highway is laid out in part over an old 
travelled way, the portion thus laid can properly be said to 
be constructed and opened for public travel only in connec- 
tion with the construction and opening for travel of that 
portion of the same new highway laid over new ground; 
and, the portion laid over new ground not having been con- 
structed, a report discontinuing all the new highway not 
constructed and open for public travel, is, in substance and 
effect, the same as a report discontinuing the whole new 
highway. 

It is sufficient in a report for the discontinuance of a 
highway, to describe it as the highway laid out upon the 
petition of certain individuals named, without particularly 
setting it forth by metes and bounds, courses and distances. 

It is no objection to the proceedings of commissioners 
on a petition for the discontinuance of a highway, that they 
were required by their commission to report to the court, 
whether, in their opinion, it would be proper, and for the 
interest of the public, that the prayer of the petition 
should be granted and the highway discontinued accord- 


ingly. 
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Merrimack. March Adjourned Term, 1859. 


PETITION OF BOSCAWEN. 
Costs on motions. 


Upon a motion in the Court of Common Pleas to dis- 
miss a petition to discontinue a new highway,,as being 
vexatiously prosecuted after repeated applications had 
failed, the costs of exparte affidavits, taken in support of the 
motion, were disallowed. 


Tay v. PAGE. 
Appeal. 


An appeal lies from the Court of Common Pleas after a 
trial upon review, in cases where a review is allowable 
under the statute of 1855. 


Barrett v. Scnoo. Districr No. 2, In Bow. 
Board furnished to keeper of public school. 


Board furnished to the teacher of a public school under 
a contract with the prudential committee of the district to 
furnish it, constitutes a charge upon the school money 
coming to the hands of the committee, and payment by him 
of the account for the board out of the fund, though made 
after his term of office had expired, but before the district 
or his successor had made demand upon him for the fund, 
extinguishes the claim against the district for the board. 


BADGER v. GILMORE. 
Review — Construction of statute — Pendency of action. 


A review is a “suit or proceeding” within the meaning 
of the third section of the Act of June 27, 1857. 

Such review, whether regarded as a new action, brought 
to correct the errors of the former judgment, or as the re- 
vival or renewal of the former suit for the same purpose, 
is not “pending” within the meaning of the same section 
of said Act, before the suing out of the writ of review by 
which it is commenced. 

Parties to a review sued out more than three months 
after the passage and taking effect of the Act of June 27, 
1857, are not excluded from testifying as witnesses, by the 
provisions of its third section. 
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Merrimack. December Term, 1858. 
ATKINSON v. ATKINSON. 
Homestead exemption — Rights of widow — Partition. 


The husband, without the codperation of the wife, may 
convey the entire property in which the right of homestead 
exists, subject to that right; and the purchaser under the 
conveyance of the husband alone, will hold the estate sub- 
ject. to the assignment of a homestead of the value of 
$500 therefrom, whenever properly demanded by the party 
entitled thereto. 

Where the husband in his lifetime conveys the real 
estate occupied by himself and wife as a family homestead, 
the wife not joining in the deed; after his death, the widow, 
although out of possession, is entitled to claim and have as- 
signed to her therefrom a homestead of the value of $500, 
which will vest in her as a conditional estate for life; its 
continuance depending upon the condition subsequent, that 
she continue to occupy it as her homestead. 

Petition for partition, against the tenant of such real 
estate, is a proper proceeding by such widow, whereby to 
obtain an assignment of her homestead therefrom. 


STaTe v. MATTHEWS. 
Contempt — Attachment — Practice in proceedings for contempt. 


The authority to punish contempt is a necessary incident 
inherent in the organization of all legislative bodies, and 
all courts of law and equity. 

If the contempt be committed in the presence of the 
court, the offender may be ordered into custody without any 
warrant or written order; otherwise, an attachment, the 
sole object of which is to bring the offender into court, 
may issue. 

An attachment may issue in the first instance, or an 
order be made for the respondent to appear and show 
cause why one should not issue. 

An attachment may generally be served by taking bail or 
a bond for the appearance of the respondent; when issued 
to enforce an appearance or an answer, or for not paying 
costs or obeying an order or decree, the respondent should 
be brought into court. 

Attachments, to enforce an appearance or answer, should 
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specify, or have endorsed thereon, the name of the suit and 
the object of the process; those issued for contempt in 
disobeying an injunction, need contain no such specification 
or endorsement. 

A proceeding for contempt is an independent matter, re- 
quiring distinct notices of proceedings to be given; and 
after an attachment issues, it is regarded as a criminal 
prosecution. 

The respondent may submit his contempt to the court 
upon his own answer in the form of an affidavit, or he may 
demand of the prosecutor to file interrogatories for him to 
answer. The usual course where the alleged misconduct is 
denied, is for the court to allow the prosecutor to file in- 
terrogatories in court, or before a master or commissioner, 
intended to elicit a full statement of the facts and circum- 
stances of the alleged contempt. The respondent’s answers 
to these interrogatories, with such other testimony as the 
prosecutor and respondent may desire, are taken and re- 
ported to the court, who determine from the whole evi- 
dence the guilt or innocence of the accused. 

Interrogatories may be amended, or additional ones 
filed, for the purpose of explaining an ambiguity, or elicit- 
ing a fuller answer. 

The court determines the question of contempt; the 
respondent is not entitled to a trial by jury. 


Superior Court for the County of Suffolk. 


BuLakE v. BAYLEY. 
Mining corporation — Liability of stockholders and directors. 


This was an action against a deputy sheriff for levying 
an execution against a mining company on the property of 
plaintiff. No disposition was made of the case, but the 
following views were expressed by the court for the benefit 
of parties :— 

ALLEN, C. J.— The grounds on which it is claimed that 
this execution was rightly levied on the property of the 
plaintiff are that he was a director and stockholder in the 
company. We believe that there was a special verdict in 
the case to the effect that Blake had been a director, but 
was not such at the time of this suit. As a stockholder, 
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we are of the opinion that his property was not liable in this 
action, as he had not been summoned therein under the pro- 
visions of St. 1851, ¢. 315. This company was incorpora- 
ted prior to 1851, and by its act of incorporation was 
made subject to the general provisions of law in regard to 
manufacturing corporations. It is said that a mining com- 
pany is not a manufacturing corporation within the mean- 
ing of that act. That property should ever have been held 
liable without any notice to the owner, is an anomaly, and 
the wonder is that the law should not have been altered 
before. We think that this act should receive a liberal con- 
struction, and its benefits extended to corporations for 
trading or mining purposes as well as those which are 
strictly manufacturing. In Denny v. Richardson, 4 Gray, 
274, a copper company seems to have been included under 
the act. Whatever may have been Blake’s liability as di- 
rector to the creditors of the company, it certainly cannot 
be enforced in this summary manner at this time. Any 
present liability as former director could only be enforced 
by bill in equity, or in some way in which he might have 
notice and opportunity to defend. It has not yet been held 
that property of a director can be taken on execution 
against the company. Denny v. Richardson, ub. sup. 
H. F. Smith, for plaintiff. 
Ranney and Morse, for defendant. 


Dounerty v. ROACH AND AL. 
Amendment — Terms — Rule X VJ. 


Action of tort against several defendants. Amendment 
changing the form of action to contract was allowed after 
the action was on the trial list. It was claimed that each 
defendant was entitled to a double term fee under Rule 
XVI. Held, that it was not the intention of the rule to 
impose more than one double term fee upon the party 
amending. 

Clerk’s taxation affirmed. 

Burt and Lincoln, for defendant. 
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Copurn v. KELLEY. 


Principal and agent — Review. 





This was a petition for review of an action tried on the 
merits in the Justices’ Court. The ground alleged was 
that the person by whom the action was commenced and 
prosecuted in the name of the plaintiff had no right or au- 
thority from the plaintiff to do so. The action was for 
trespass to certain pews. The pews were originally held 
by the agent, who conveyed the legal title to the plaintiff as 
security for a debt. The plaintiff gave back an authority 
to the agent to sell the same. The agent managed the 
pews, rented them, and had the whole care of them. Held, 
that from these facts an authority might be fairly implied 
to commence an action in the plaintiff's name for any tres- 
pass or injury to the property. 

Whether if such want of authority were established it 
would be ground for review of an action fairly tried on the 
merits, quere ? 
















FLANDERS v. BROWN AND AL. 





Judgment on nonsuit in review — Review. 


In the original action the defendant was defaulted, 
and on the review the original plaintiff became non- 
suit. The plaintiff in review claimed a judgment for the 
amount recovered in the original suit. He/d, that the judg- 
ment in such a case as this is left very much in the power 
of the court. 

Judgment reversed, and plaintiff in review entitled to execution 
for costs. 

Park and Russ, for plaintiffs. 
J. A. Andrew, for defendant. 
















BROWN AND AL. v. FLANDERS AND AL. 
Costs in action against several parties under St. 1852, c. 312, §3. 


The defendants were joined in this action as maker and 
endorser of a promissory note under § 3 of the Practice Act 
of 1852. The plaintiff became nonsuit. Held, that under 
the provision of the Revised Statutes, that the prevailing 
party shall be entitled to costs, each of these defend- 
ants is entitled to separate costs. They are not one 
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party, although sued by the same plaintiff in the ‘same 
action; they may have different defences, and employ dif- 
ferent counsel. Held, also, that each defendant was entitled 
to tax the attendance of the other defendant as a witness, 
provided such attendance was actual and bona fide. But 
no witness will be allowed to certify attendance in both 
cases on the same day. 

J. A. Andrew, for plaintiff. 

Park and Russ, for defendant. 


CHAFFIN AND AL. v. BAILEY. 
Poor debtor — Refusal of oath — Absence of officer. 


This was an action on a statute recognizance for the ap- 
pearance within ninety days, &c., of a debtor arrested on 
execution. The debtor made application for the oath 
within the ninety days, and due notice having been given to 
the ereditor, the debtor appeared before the magistrate 
and was examined. At the conclusion of the examination, 
the master decided that he could not administer the oath. 
When this decision was announced neither the officer 
nor the execution was present, and the debtor went 
at large. Subsequently, on the same day, the execution 
was carried to the master, who made thereon the usual en- 
dorsement of the refusal of the oath, and the officer then 
returned, that immediately on such endorsement being 
made he made ineffectual search for the debtor. 

Morton, J.— We think that these facts do not show any 
breach of the condition of the recognizance. If the master 
refuses to administer the oath it cannot be the duty of the 
debtor to make search for the officer in order to give himself 
into custody. The only difference between this case and that 
of Jacott v. Wyatt, not yet reported [20 Law Reporter 581] 
is that in that case the execution was returned into court, 
and there was no return made thereon by the master. 

Judgment for the defendant. 

Wakefield, for plaintiff. 

J. H. Butler, for defendant. 
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Suffolk. March Term, 1859. 


WELLS v. THE COMMONWEALTH. 


An indictment which charges the plaintiff in error with keeping and main- 
taining a building as a house of ill-fame, “ on the first day of December, 
in the year eighteen hundred and fifty-seven, and on divers other days 
and times between said first day of December and the first day of June, 
eighteen hundred and fifty-eight,” omitting the words “ in the year,” is 
fatally defective as to the allegation of divers other days and times. 

An indictment for a nuisance is an offence that may have continuance, 
and may be laid with a continuando. 

When an offence which may haye continuance is alleged to have been 
committed on a day certain and on divers other days, which are uncer- 
tainly alleged, the indictment is effectual for the act alleged on the day 
certain, and void only as to the act alleged on the other days. 

In an indictment on St. 1855, c. 405, § 1, it is not necessary to expressly 
allege that the defendant kept and maintained “ a common nuisance.” 


Supreme Judicial Court. 


Writ of error to reverse a judgment of the Municipal 
Court of the City of Boston. The following indictment 
was returned at the June term, against the plaintiff in 
error :— 

“The jurors for the Commonwealth of Massachusetts on 
their oath present, that Sarah E. Wells of Boston, in the 
county of Suffolk and Commonwealth aforesaid, spinster, 
on the first day of December, in the year eighteen hundred 
and fifty-seven, and on divers other days and times between 
said first day of December and the first day of June, 
eighteen hundred and fifty-eight, at said Boston, did know- 
ingly keep and maintain a certain building, then and on 
said other days and times there by her kept and used as a 
house of ill fame, and then and on said other days and 
times there resorted to for the purpose of prostitution and 
lewdness, and that the said Sarah E. Wells, in said house, 
for her own lucre and gain, certain persons, whose per- 
sons and names to said jurors as yet are not known, as 
well men as women, of evil name and fame, and of dishonest 
conversation, to frequent and come together, did then and on 
said other days and times there unlawfully and wilfully 
cause, permit and procure, and the said men and women in 
said house as well in the night as in the day, then and on 
said other days and times, there did suffer and permit to be 
and to remain whoring: to the common nuisance of all good 
citizens then and on said other days and times there re- 
siding, passing and being, and an evil example to all others 
in like case offending against the law, peace and dignity of 












A A nlite Peat 








48 Supreme Judicial Court of Massachusetts. 


said Commonwealth, and contrary to the form of the statute 
in such case made and provided.” 

To this indictment the plaintiff in error pleaded nolo con- 
tendere. 

The following errors were assigned : — 

1. That in the only count contained in said indictment, 
there is no sufficient allegation of the time when the offence 
therein charged was committed. 

2. That in the only count contained in said indictment, 
there is no sufficient allegation of the place where the 
offence therein charged was committed. 

3. And also, that there is manifest error in this, that the 
record of the process, indictment and judgment is in other 
respects informal, erroneous and void. 

F’. F. Heard, for the plaintiff in error. 

1. The first error is well assigned, Commonwealth v. Mc- 
Loon, 5 Gray, 91; Commonwealth vy. Hutton, 5 Gray, 89; 
Commonwealth v, Adams, 4 Gray, 27. 

2. The indictment is defective for the second reason as- 
signed for error. 

3. The want of an averment that the plaintiff in error 
did keep and maintain “a common nuisance,” is a fatal de- 
fect in the indictment. 

S. H. Phillips, Attorney General for the Common- 
wealth. 

I. The place of the alleged offence is set forth with suf- 
ficient certainty, although the street where the alleged 
nuisance was situated is not specified. Commonwealth v. 
Logan, 8. J. C. Essex, 1858. 

As the time laid in the indictment is a singie continuous 
period, one allegation of the place, with the statement of 
the time, is sufficient. See Commonwealth v. Bugbee, 4 Gray, 
206. 

II. The time is laid with sufficient certainty. 

1. In setting forth a period of time between two certain 
days, either day may, it would seem, be stated first. 

2. If the time between the days is defectively alleged, 
the words “and on divers,” &c.,. . . and fifty’? may be re- 
jected as surplusage. The words remaining charge the of- 
fence with certainty. Commonwealth v. Randall, 4 Gray 36. 
Commonwealth v. Pray, 13 Pick., 359. 

Metcatr, J.—1. Is there in the indictment on which 
the plaintiff in error has been convicted, a sufficient allega- 
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tion of the time when the offence herein charged was com- 
mitted ? Every indictment, doubtless, must precisely show a 
certain day and year when the alleged offence was committed. 
And when, as in the present case, the alleged offence may 
have continuance, the time may be laid with a continuando ; 
that is, it may be alleged to have been on a single day cer- 
tain, and also on divers other days. But those other days 
must be alleged with the same legal exactness which is re- 
quired in alleging a single day. Such exactness is oltained 
by alleging that the offence was committed on a day certain 
and on divers other days between two certain days. If the 

other days are not alleged with the same certainty as the 
first day is, the indictment is insufficient, unless the allega- 
tion of the other days can be wholly disregarded and re- 
jected as surplusage. In the case now before us the 
indictment charges the plaintiff in error with keeping and 
maintaining a building as a house of ill-fame, “ on the first 
day of December, in the year eighteen hundred and fifty- 
seven, and on divers other days and times between said first 
day of December and the first day of June, eighteen hun- 
dred and fifty-eight,” (not in the year eighteen hundred and 
fifty-eight,) “to the common nuisance of all good citizens,” 
&c. The omission of the words “in the year,’ or the 
letters “A.D.” was held in Commonwealth v. McLoon, 5 
Gray, 91, to render the allegations of a single day defective, 
and the same must be held, in this case, as to the allegation 
of divers other days. Will, then, the indictment in this 
case support the judgment in question? It is an indict- 
ment for a nuisance, which is an offence that may have 
continuance and may therefore be laid with a continuando. 
And the general rule is well established, that when an of- 
fence which may have continuance is alleged to have been 
committed on a day certain and on divers other days, which 
are uncertainly alleged, the indictment is effectual for the 
act alleged on the day certain, and void only as to the act 
alleged on the other days. 2 Hawk, ec. 25, § 82; 2 Gabbett 
Crim. Law, 222, 223; 1 Stark. Crim. Pl. (2d ed.) 56. 
The People v. Adams, 17 Wend. 476. United States vy. La- 
coste, 2 Mason, 140. The State v. Jasper, 4 Dev. 327. The 
law has been so understood and administered ever since 
the decision in The King v. Dixon and Wife, 10 Mod. 335. 
In that case, the defendants were indicted for keeping a 
common gaming house on a day certain, “and on divers 
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other days, as well before as after,’ without any specifi- 
cations of those days. On demurrer to the indictment, it 
was held that though the time was uncertain as to all but 
one day, yet that the king should have judgment for the 
offence of keeping the house on that day. The demurrer 
in that case admitted just what the plea of nolo contendere 
admitted in this case, namely, all that was well alleged in 
the indictment. In that indictment and in this, the keeping 
of a bad house on a day certain was well alleged, but 
the keeping of it on other days was defectively alleged. In 
both, the act admitted to have been done on a single day 
was a full and complete statute offence. There was no ne- 
cessity, though it was not improper, to allege the offence 
with a eontinuando; and it having been defectively so al- 
leged, such allegation was surplusage. And if, in this case, 
the plaintiff in error had been found guilty by a verdict, 
and had moved in arrest of judgment, the motion would 
have been overruled. 4 Dev. and 2 Mason, above cited. 

In the case of Commonwealth v. Adams, 4 Gray, 27, judg- 
ment was arrested where the defendant had been found 
guilty by a jury, on an indictment charging him with being 
a common seller of intoxicating liquors on a day certain 
and on divers other days uncertainly alleged. But that case 
is readily distinguishable from this. Under the various 
statutes of Massachusetts, which have imposed a penalty on 
a common seller of intoxicating liquors, it has always been 
held necessary to his conviction, that he should have made 
at least three sales. In the statute on which the indict- 
ment in Commonwealth v. Adams was found, (St. 1852, c. 

322, § 12,) it was declared that three sev eral sales should 
be sufficient to render a party liable to the penalty therein 
prescribed for being a common seller. And it has been de- 
cided, both under that statute and under the Rev. Sts. c. 47, 
§ 1, that evidence of three sales on a single day is sufficient 
to convict a party of being such seller. Commonwealth v. 
Rumrill, 1 Gray, 388. Commonwealth v. Perley, 2 Cush. 559. 
If, therefore, the indictment in Commonwealth v. Adams had 
alleged that the defendant was a common seller on a single 
day only, judgment would not have been arrested, for the 
court must have presumed that at least three sales on that 
day were proved at the trial. But inasmuch as the offence 
of being a common seller is what is sometimes termed a 
cumulative offence, that is, an offence which can be commit- 
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ted only by a repetition of acts of the same kind, which 
acts may be on different days, it is manifest that, on the in- 
dictment, as it was drawn in that case, the verdict did not 
show that the defendant was found guilty of being a com- 
mon seller on the day that was sufliciently alleged, but 
might have been found guilty on proof of sales, some or all 
of which were made on a day or days insufficiently alleged. 
That case was rightly decided, the reason of the rule which 
governs this and cases like this, being inapplicable to that. 
That rule applies only to offences which are completed by 
a single act. 

2. The second assignment of error, that no place where 
the offence was committed was sufficiently alleged in the 
indictment, was not insisted on, in argument, and we see no 
defect in that particular. The indictment conforms to the 
precedents. Crown Cir. Comp. (7th ed.) 523. Archb. 
Crim. Pl. (5th Amer. ed.) 756. 

3. It is objected, under the general assignment of 
errors, that it is not alleged in this indictment that the 
plaintiff in error kept and maintained a common nuisance. 
The statute of 1855, c. 405, on which the indictment is 
framed, in § 1, declares a building used as a house of ill- 
fame to be a common nuisance, which is to be regarded and 
treated as such, and in $2 prescribes the punishment for 
keeping or maintaining such common nuisance. The in- 
dictment alleges that the plaintiff in error kept and main- 
tained a building used as a house of ill-fame. It therefore 
sufficiently sets forth, without expressly alleging, that she 
kept and maintained a common nuisance; this being a case 
in which it is not necessary that an indictment should aver 
a conclusion of law from the facts therein alleged. 2 Gab- 
bett, Crim. Law, 199, 229; Rex v. Smith, Russ. and Ry. 5, 
and 1 East, P.C. 183. The King vy. Michael, 2 Leach, (4th 
ed.) 938, and Russ. and Ry. 29. Brady v. The Queen, 2 Jebb 
and Symes, 647, and 4 Irish Law Rep. 21. 

Judgment affirmed. 
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Huston v. Toe UNITED STATES. 


Implied contract. 


Lorine, J. — The petitioner, under the contracts set forth 
in his petition, was contractor from the Ist of November, 
1848, to July 50, 1850, for carrying the mails from Sabine 
Town, through San Augustine, Nacogdoches, Crockett, and 
Huntsville to Huston, and from Huntsville to Washington, 
in two-horse coaches, semi-weekly, for the sum of $6,894 per 
year. 

The petitioner alleges that from the bad condition of the 
roads, and the increase of mail matter, the two-horse 
coaches specified in the contract became insufficient for 
the service, and therefore that he “placed on the entire 
route four-horse post coach service on the first day of Novem- 
ber, 1848, and continued it to the 30th day of June, 1850, 
when his contract expired.” That this additional service 
was absolutely necessary, and was made known to the 
Postmaster General, and not objected to by him, and that 
the benefit of it accrued to the United States. And he 
claims an allowance for this additional service upon the 
ground of an implied contract therefor. 

On all the evidence we find that the petitioner carried 
the mail over all his route in the four-horse coaches, from 
at least as early as the Ist January, 1849, to Ist July, 
1850, and that from the bad condition of the roads, and 
the increase of mail matter, the service could not have been 
performed by two-horse coaches in the winters and springs 
of that period. 

The contract which the petitioner alleges is an implied 
contract for additional service in carrying the mail, and 
an allowance therefor made with the Postmaster General 
as the agent of the United States. 

The testimony disproves such a contract. The letter of 
Postmaster General Campbell, dated March .26, 1856, and 
brought into the case since it was last heard here, proves 
that the petitioner’s applications for four-horse service were 
refused as ofter and as soon as they were made. The 
petitioner was free to use four-horse coaches if it was his 
pleasure for any reason so to do; that matter was not with- 
in the control of the department, and its mere knowledge 
of it, therefore, was not its adoption of it; and the express 
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and reiterated refusal of the department to authorize or pay 
for such increase of service, excludes any contract for it on 
the part of the United States. The implied contract al- 
leged, therefore, is not shown, and the effect of such a con- 
tract does not come into consideration. 

We are of opinion the petitioner is not entitled to relief. 






Hooker v. THe UNITED STATES. 





Vested right to pension — Proof of indigence — Estoppel — Stats. 
March 18, 1818, May 1, 1820, May 15, 1828. 


LorinG, J., delivered the opinion of the court. 

The case is submitted on the petition; and in that it is 
alleged that James Hooker was a non-commissioned officer 
in the war of the revolution, in the Connecticut line, and on 
the continental establishment, and served until the end of 
the war. That under the statute of 18th of March, 1818, 
(3 Stats. at Large, 410,) he was a pensioner for life, and as 
such received eight dollars per month until the passage of 
the act of May 1, 1820, (3 Stats. at Large, 567.) That then 
the said James Hooker being unable conscientiously to 
make the proof of indigence required by the act last men- 
tioned, he forbore all attempts to do so, and was dropped 
from the pension list. That he was restored to the pen- 
sion list under the statute of May 15, 1828, and received for 
the residue of his life the pension provided for his grade 
by that act, which the petition alleges was less than 
the pension he had received under the statute of May 18, 
1818. 

The petitioners then allege that they are the children 
and grandchildren of said James Hooker and his represen- 
tatives and heirs at law, and they claim the amount of bal- 
ances due to him as pensioner under the act of 18th May, 
1818, from Ist of May, 1820, to 19th August, 1844, when 
he died. 

The act of 18th May, 1818, related to and provided for 
only those survivors of the war of the revolution, who, by 
reason of “ reduced circumstances in life,’ should be in need 
of assistance from the country for support; and it specified 
the evidence that should be furnished of such “ reduced cir- 
cumstances.” The'act of May 1, 1820, was “in addition 
to” the act of May 18, 1818, and referred only to the same 
class of pensioners, but required other and further evidence 
of such reduced circumstances. 
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It is claimed by the petitioners that James Hooker, by 
complying with the requirements as to “ reduced circum- 
stances ”’ specified in the act of 18th May, 1818, acquired 
“a vested right”’ in the pension it gave, which could not be 
divested, without his assent, by the subsequent act of Ist 
May, 1820. But it is observable that the latter act did not 
alter in any way the grounds or reason on which the act of 
18th May, 1818, granted its pension, but altered only the 
evidence by which that ground or reason was to be shown. 
And we are of opinion that it was entirely competent for 
Congress to do this, and thus to protect the bounty of the 
nation from abuse. The act of May 18, 1818, was not a 
contract for the particular evidence it specified; the pen- 
sion it granted rested on no legal obligation, and was in 
fulfilment of none; it was the voluntary offering of a grate- 
ful country, and therefore the country might prescribe or 
modify its terms, and determine its continuance; while it 
continued, it was an annual gift to a certain class of per- 
sons, and the pension list and the pension certificate were 
only the evidence that the pensioner belonged to that class. 
The act itself was a law of Congress which it might amend 
or repeal, and when James Hooker in his conscientious ac- 
tion declined or forbore to proffer the evidence the act of 
May 1, 1820, required, he ceased by due operation of law 
to be a pensioner of the United States. 

The act of 15th May, 1828, had no reference whatever 
to the “ reduced circumstances” of its pensioners, but in- 
cluded all officers and soldiers who “became entitled to 
receive a reward of eighty dollars under a resolve of Con- 
gress of May 15, 1778.” It was, therefore, as being within 
that requirement of the act, that James Hooker was pen- 
sioned under it. And the proviso of the act of 15th May, 
1828, declares: “That no non-commissioned officer, &c., 
who is now on the pension list of the United States shall 
be entitled to the benefit of this act.” 

Thus James Hooker’s title to his pension of full pay for 
life, under the act of May 15, 1828, rested on the fact that 
he was not on the pension list under the act of 1818; he 
averred that fact by claiming and receiving his pension six- 
teen years under the act of 15th May, 1828. And after 
such averment, and such receipt on the strength of it, he, if 


living, would be, and all persons claiming through him 
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, by ; are, estopped from denying that fact, or impugning it in any 
um- 4 way. 
red On the facts alleged in the petition, we are of opinion 
; be that the petitioners show no title to the relief they pray. 
Ist 
es ; Cuuss v. Toe United Srares. 
om ; Prize—Share of captors — Relative force of vessels. 
wn. : BuLackForD, J. — The petition states that on the 29th of 
for 5 April, 1814, the officers and crew of the United States 
the sloop-of-war Peacock captured the British sloop-of-war 
b a . Epervier, and conducted her into the port of Savannah; 
en- 4 that she was there libelled, and decreed by the District 
in 7 Court of the United States as prize of war to thé captors; ) 
te- that The Epervier had on board certain specie, which was 
or | | also decreed by said court as prize of war to the captors 

it to be distributed; that the captors were the persons men- 
er- tioned above, and the other officers and the crew; that the 
re 3 marshal, John Eppinger, after selling The Epervier and re- 
$3. ; ceiving the proceeds, made the mistake of paying one-half 
nd ’ thereof, and one-half of the specie captured in The Eper- 
1c- ; vier, into the treasury of the United States. The prayer 
of j of the petition is, that this, their property, be restored 
LW j them. 

4 They rest their claim on two grounds: 

er First. That as the decrees condemn The Epervier and 
n- : the specie as prize to the captors, the whole amount was 
to , thus vested in the claimants. 

n- Secondly. That independently of that effect of the de- 
in 7 crees, the claimants were entitled, by law, to the whole, 
n- q because The Epervier was of equal or superior force to The 
y; ; Peacock. 
Bey | As to the first question: The decree in the first suit con- 
ll b demns The Epervier, her tackle, apparel, guns, and other 

implements of war, as prize of war to the captors. In 

r order to ascertain the effect of that decree, we must look 
t g to the allegations of the libel, and to what decree of con- 
e demnation the court had authority to render. The libel 
c- 3 against the ship was substantially as follows: That the 
r q libellant, Lewis Warrington, commander of the United 
if 4 States sloop-of-war Peacock, on behalf as well of the 
n j United States as of himself and the officers and crew, 


alleges that war existed between the United States and 
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Great Britain, and that captures of enemies’ property were 
enjoined on all officers of the United States; that the libel- 
lant, therefore, with said sloop-of-war, her officers, and crew, 
on the 29th of April, 1814, captured on the high seas the 
British sloop-of-war Epervier, her apparel, &c., which was 
at the time commanded by a British officer, and was sailing 
under the British flag; that The Epervier therefore became 
forfeited. Prayer that The Epervier, her tackle, &c., may 
be attached, the persons interested cited, and that by the 
definitive decree of the court she be condemned as for- 
feited, to be distributed as by law is provided respecting 
the captures made by the public armed vessels of the United 
States. 

Those facts contained in the libel make out a case for a 
decree of condemnation against The Epervier as prize of 
war to the United States; and that is all. To entitle the 
officers and crew of T'he Peacock to the whole of the prop- 
erty, they would have to allege and prove that The Epervier 
was of equal or superior force to The Peacock. There was 
no allegation before the court relative to the force of either 
of the vessels, and of course, the question as to whether 
the officers and crew of The Peacock were entitled to the 
whole or only the one-half of the prize or its proceeds, was 
not before the court, and they therefore had no authority to 
decide it. The capture was by a public armed ship belong- 
ing to the United States, and the officers and crew were 
employed and paid by the United States. In the case of such 
a capture, the only proper libel to be filed is a libel in the 
name of the United States showing the legality of the cap- 
ture ; and the only proper decree of condemnation in such case 
is, thatthe captured ship be condemned as prize of war to the 
United States. Even in England, where the captors, in the 
case of captures by national ships, take the whole of the 
prize, the libel is in the name of the king; and the decree 
of condemnation is, that the ship be adjudged and con- 
demned as good and lawful prize to the king. (Marriott’s 
Formulary, 159, 198.) “It is an elementary principle of 
prize law (says Mr. Wheaton) that all rights of prize be- 
long originally to the government; (The Melomasne, 4 
Rob. 4;) and the beneficial interests derived to others can 
proceed only from the grant of the government, and there- 
fore all captures, wherever made, enure to the use of the 
government, unless they have been granted away. (The 
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Elzebe, 5 Rob., 173; Stirling v. Vaughan, 11 East., 619; 
The Maria Francaise, 6 Rob., 282; The Joseph, 1 Gallis. 
545.) In cases of public armed ships, duly commissioned 
for the capture, the condemnation is always to the govern- 
ment, but the proceeds are to be distributed according to 
the act of the 23d April, 1800, ch. 33, sec. 5 and 6.” (2 
Wheat. Rep., App., 71, 72.) 

It is not until after the decree of condemnation to the 
United States in these cases that the inquiry is presented 
to the court as to the relative force of the two vessels, and 
as to the disposition of the proceeds of the prize. 

The above observations,made with respect to the decree of 
condemnation against the captured vessel, apply to the de- 
cree against the specie which she had on board. 

We think, therefore, that since the question as to how 
much the claimants were entitled to was not before the dis- 
trict court, the said decrees do not prevent us from examin- 
ing the question. That question (the second one in thecause,) 
namely, whether the claimants were entitled to the whole of 
said sum of $171,401.68 on the ground that The Epervier was 
of equal or superior force to The Peacock, does not appear 
to be a difficult one to decide. 

The act of congress on the subject is as follows: 

“That the proceeds of all ships and vessels, and the 
goods taken on board of them, which shall be adjudged 
good prize, shall, when of equal or superior force to the 
vessel or vessels making the capture, be the sole property 
of the captors, and when of inferior force, shall be divided 
equally between the United States and the officers and men 
making the capture.” (2 Stat. L., 52, sec. 5.) 

There can be no doubt from the evidence that the force 
of The Peacock was considerably greater than that of The 
Epervier. 

The consequence is, that, according to said act of con- 
gress, the officers and crew of The Peacock were only en- 
titled to one-half of the proceeds of the sale of The Eper- 
vier, and’ one-half of the specie found on board of her. 
That amount was paid to them by the marshal in 1814, 
soon after the decrees of condemnation were rendered. 
They have, therefore, in our opinion, no cause of action. 
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Bank oF Hartrorp County vs. NATHAN M. WATERMAN. 


Sheriff — False return — Actual damage — Right of action when 
accruing — Statute of limitations. 


An officer who had undertaken to attach real estate on 
mesne process, made return that he had attached a certain 
piece of land belonging to the defendant, and had left with 
the town clerk a true and attested copy of the writ and of 
his endorsement thereon. He had in fact left with the 
town clerk a copy of the writ, with an endorsement thereon 
that he had attached a different piece of land from the one 
described in his return. Both pieces belonged to the de- 
fendant, and either would have been sufficient to satisfy the 
claim. The error was not discovered until the plaintiff in 
the suit had obtained judgment and taken out execution, at 
which time more than two years had elapsed, both from the 
date of the levy and from that of the return. The debtor 
in the mean time had failed, and no property could be found 
on which to levy the execution. In an action on the case 
for the default, to which the statute of limitations was 
pleaded, it was held, that the cause of action did not 
accrue, either at the time of the service of the writ or at 
that of the false return, and not until, by the failure to 
obtain satisfaction of the execution, the plaintiff had sus- 
tained actual damage. [Ellsworth, J., dissenting. ] 

The injurious consequences in such a case are not mere 
aggravating circumstances enhancing a legal injury already 
inflicted, nor the mere development of such injury, but an 
indispensable element of the injury itself. 

When an injury, however slight, is complete as a legal 
injury at the time of the act, the period of limitation at 
once commences; but when the act is not legally injurious 
until certain consequences occur, the period takes date from 
the consequential injury. 

A neglect to serve mesne process, or a false return of 
such process, is not in itself a legal injury. 

The distinction sometimes made on this subject between 
the case of mesne process and that of final process, is one 
rather of practice than of principle, actual damage being 
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essential to a right of action in both cases, and the only 
difference being that in the latter case damage is presumed, 
but may be disproved, while in the former case it must be 
proved. 

A distinction is to be made, in relation to the right of 
action resulting, between breaches of public duty, and 
breaches of private duty or of contract. In the case of a 
public duty there is no direct relation between the public 
officer and the party in whose behalf the duty is to be per- 
formed, and the breach becomes a ground of action in favor 
of the individual only when damage results to him in con- 
sequence. 

Ignorance of a right will not suspend the operation of 
the statute of limitations against such right. 

A party cannot be debarred by an equitable estoppel 
from availing himself in a court of law of the statute of 
limitations. 

We regret that the limits of this number compel us to give only the head-note of 


this interesting case, which will be found in Vol. 26, of Connecticut Reports, now in 
press. Mr. Hooker has our sincere thanks for the sheets. 
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Tae American LAw Rearster. Editors: Asa I. Fisn and Henry 
Wuaarron. Philadelphia: D. B. Canfield & Co. 1859. (Monthly). 


We had intended to notice this valuable journal at the beginning of 
its current volume, and we must not commence our own without carrying 
the intention into effect. The plan of the Law Register is so different from 
that of the Law Reporter that no comparison, (if we could under any 
circumstances properly institute one), can be fairly made between them, 
excepting so far as relates to the plan itself. Nothing like rivalry legitimately 
exists between them. The object of the Register is to give, each month, 
a few important and leading cases, and thus, in the course of the year, 
to present a volume of what may be called select decisions of the various 
courts. It has also many original articles of ability, and useful notices 
and valuable criticisms of legal literature. Mr. Fish has been connected 
with the work from the beginning, and has, of late years, been ably as- 
sisted by Mr. Wharton; and the plan of the journal, which has now 
reached its seventh volume, has been always well and thoroughly carried 
out. We heartily commend the work to the attention of our readers. 


Dictionary OF THE UnitEp States ConGress, containing biographi- 
cal sketches of its members from the foundation of the government, 
etc. By Cuartes LAnmMAN. Published for the author by J. B. Lip- 
pincott & Co. Philadelphia. 1859. (Boston: Burnham Bros.) 


Mr. Lanman, already well known as a contributor to our knowledge 
of the life of Mr. Webster, whose private secretary he was for a consid- 
erable period, has in this work compiled short biographies of all the mem- 
bers of Congress from the foundation of the government. The sketches 
are brief, pertinent, and impartial, and contain the chief incidents in the 
lives of their subjects, with no attempt at comment or criticism. They 
are, without doubt, more generally useful than would be a similar work 
undertaken from a partisan point of view. The appendix contains lists 
of the several members of the highest departments of the executive and 
judiciary of the United States and much other useful information ; and 
the introduction is graced with the highly interesting and historically 
valuable address of the Vice-President of the United States, delivered 
to the senate on the recent removal of this body to its new chamber 
in the capitol. 
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COMMENTARIES ON THE LAW OF PROMISSORY NOTRS, AND GUARAN- 
TIES OF NOTES, AND CHECKS ON BANKS AND BANKERS; with occa- 
sional illustrations from the commercial law of the nations of continental 
Europe. By Joseru Srory, LL.D. Fifth edition. Boston: Little, 
Brown & Co. 1859. pp. 703. 


This edition of Judge Story’s well known treatise has been prepared, 
we suppose, under the supervision of his son, Mr. W. W. Story, now resi- 
dent in Rome, but who has never, in the midst of numerous and apparently 
inconsistent avocations, entirely renounced his early allegiance to the law. 
The notes to this edition are many and valuable, and appear to us to be 
made with discrimination and industry, and to be calculated to bring the 
work up to the present state and standard of the law. The work itself, 
although it comes into competition with many similar treatises, some of which 
are written with great accuracy, and others with wonderful fulness of de- 
tail, has always held a high place in the respect of the profession ; a place 
which it is not destined soon to lose. 


COMMENTARIES ON THE LAW OF PARTNERSHIP, as a branch of com- 
mercial and maritime jurisprudence, with occasional illustrations from 
the civil and foreign law. By Joseru Srory, LL.D. Fifth edition. 
Boston: Little, Brown & Co. 1859. pp. 754. 


This treatise has reached its fifth edition, and its reputation is firmly es- 
tablished. It is one of the best of the many essays which showed the 
abundant learning, facility and skill of its accomplished author. The 
present edition bears the name of Mr. E. H. Bennett, as editor, and we 
may therefore safely infer, (what our examination confirms), that the ad- 
ditions are made with learaing and taste, and in the interest of actual 
practitioners. We ought to add that both this book and the one just 
noticed are presented to the reader in a most attractive form. 


On Potsons in relation to Medical Jurisprudence and Medicine. By 
Alfred Swayne Taylor, M.D., F.R.S., Ete. Second American from the 
second revised London Edition. Philadelphia: Blanchard and Lea, 1859, 
pp. 7509. 

Dr. Taylor has had great experience in the critical and important pre- 
fessional duty of examining into cases of supposed poisoning, with a view 
to giving evidence in courts of justice. His book, which is very full and 
elaborate, contains a brief history of a vast number of these and similar 
cases, whether within his own knowledge, or derived from the most au- 
thentic reports of others. The new edition, very much modified from the 
former, is carefully adapted to the use of “ practitioners of law and medi- 
cine, for whose especial use it is intended,” and to this end, the particular 
poisons treated of are those which experience shows are the most likely, in 
the present state of knowledge, to be used by persons seeking to destroy 
human life, and the general subject of the evidence to be sought, by 
symptom, examination, etc., is fully discussed. The work is well adapted 
to the purposes for which it is designed. 





















































Intelligence and Miscellany. 


INTELLIGENCE AND MISCELLANY. 





REPEAL OF THE Twetrtra RvuLeE in ADMIRALTY. 
Supreme Court of the United States, December Term, 1858. 


Ordered, That the twelfth rule of practice prescribed by this Court, De- 
cember Term, 1844, in causes of admiralty and maritime jurisdiction 
be, and the same is hereby repealed, and the following rule of practice is 
substituted in its place : 

“In all suits by material men, for supplies and repairs, or other neces- 
saries for a foreign ship, or for a ship in a foreign port, the libellant may 
proceed against the ship in rem, or against the owner or master alone in 
personam. And the like proceeding in personam, but not in rem, shall 
apply to domestic ships for supplies, repairs or other necessaries.” 

This order to take effect and be in force from and after the first day of 
May, 1859. 


Law DeparRTMENT OF THE UNIVERSITY OF MicniGAn.— On the 
29th of March last, at a meeting of the Board of Regents of the Univer- 
sity of Michigan, the Special Committee on a Law Department, composed 
of Regents Johnson, McIntyre and Baxter, reported the following as an 
outline of a Law Department for said University : — 

1. A Law Department shall be, and is hereby established in the Uni- 
versity, to go into operation on the 1st of October next. 

2. It shall consist at least of three professorships : — 

(1.) A professorship of Common and Statute Law. 

(2.) A Professorship of Pleading, Practice and Evidence. 

(3.) A Professorship of Equity, Jurisprudence, Pleading and Practice. 

8. The general subjects of International, Maritime, Civil, Commercial 
and Criminal Law, Medical Jurisprudence, the Jurisprudence of the 
United States and other branches of law shall be assigned to the several 
Professors as may hereafter be determined. 

4. A system of Lectures, Study, Practice and examinations, shall be 
pursued in the Law Department, and shall extend through a period of 
two years. The term each year commencing on the 1st of October, and 
continuing until the last Wednesday of March ensuing. 

5. There shall be at least ten (10) lectures and examinations each week 
during the entire course. 

6. Moot Courts shall be organized, and such other measures adopted by 
the Law Faculty, as may most effectually promote the practical knowledge 
and application of the principles taught. 

7. The Law Faculty shall devise and recommend a course of study and 
exercise in detail, to be pursued by students during the entire course, and 
submit the same to the Board of Regents. And they shall also submit 
such modifications of the same, from time to time, as they may deem ex- 
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pedient. The course shall be so arranged, as far as may be, that students 
may begin with any term. 

8. To entitle an applicant to admission in the Law Department, he 
shall present to the president satisfactory evidence of a good moral char- 
acter, and shall pay the usual matriculation and incidental fees. 

9. The Degree of Bachelor of Laws shall be conferred upon those who 
shall pursue the full course of two years, pass an cone 3 examination, 
and be recommended by the Law Faculty. 

10. That degree shall also be conferred upon those who shall have at- 
tended other law schools for a period equal to one year of our course, or 
shall have practised law one year under a license from the highest court 
of general jurisdiction in any State, and shall also have pursued the sec- 
ond year’s course in the Law Department of our University, and shall 
pass an approved examination and be recommended by the Law Faculty. 

11. It shall be the duty of the Professor of Common and Statute Law, 
to deliver lectures on law before the Senior Class during their last term, 
and students in the Law Department shall have the privileges of the Li- 
brary and Museum, and be permitted to attend leetures in any department 
without additional charge. 

The report was unanimously adopted, and the Department organized 
accordingly. 

On the next day, Hon. James T. CAMPBELL, of the Supreme Court 
of Michigan, Cuartes J. WALKER, Esq., and Tnomas M. Coo.ry, 
Esq., Reporter of the Supreme Court, were chosen Professors. 


THE NEW DIGEST OF MAssacuvseTTs Reports. — We have already 
mentioned the fact that this long-needed work is under preparation by 
Messrs. E. H. Bennett and F. F. Heard. It is the intention of these gen- 
tlemen that the publication of the digest shall be contemporaneous with 

_ that of the new Revised Statutes now before the committee of the legisla- 


ture. 
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INSOLVENTS IN SAMOS SETTS. 


Name of Insolvent. Residence. Commenceme’t Name of Judge. 


1859. | ~ Returned by 

Abbott, Ebenezer E. Worcester, Marchll, (Henry Chapin. 
Allen, Arthur 8. (1) Rockport, =“ 3B |George F. Choate. 
Balch, John |Roxbury, ’ |George White. 
Bardin, Wm. T. ‘Dalton, . Jas. T. Robinson. 
Bicknell, James W. Charlestown, ‘ 3, |Wm. A. Richardson. 
Bradford, Ludovie H. Boston, ' 3, Isaac Ames. 
Brown, Jeremiah Charlestown, 9, Wm. A. Richardson. 
Carlisle, John H. Boston, 9, Isaac Ames. 
Chaffee, Abel M. Ox ford, Henry Chapin. 
Clark, George H. Boston, . Isaac Ames. 
Collins, Benj. F. (2) Lowell, Wm. A. Richardson. 
Conant, Wm. H. (2) “ se a 
Cook, W. F. & A. (3) Wrentham, George White. 
Cc ushing, Henry L. Dorchester, 66 66 
Davis, — n't 4 Boston, é‘ Isaac Ames. 
Derby, Oliver C. Boston, 
Egan, Malachy Cambridge, | Wm. A. Richardson. 
Gifford, Patrick ‘Randolph, . ‘ George White. 
Giles, Alfred (1) Rockport, George F. Choate. 
Heald, Jonathan B. Carlisle, ‘ } Wa. A. Richardson. 
Howard, Edward Chatham, ‘ J. M. Day. 
Howe, D. & J. 8. (5) Roxbury, j George White. 
Jones, Wm. D. Douglas, Henry Chapin. 
Kaulback, Wm. J. Roxbury, George White. 
Kelley, Baxter D. Harwich, J. M. Day. 
Le Duc, Elisha H. Lawrence, | George F. Choate. 
Mack, Elisha Lee, } Jas. T. Robinson. 
Mason, Jeremiah B. Fall River, Edmund H. Bennett. 
McGowan, Wm. 8. Boston, é Isaac Ames. 
McMahan, Felix “6 “ “ 
Messer, Jobn A. Lawrence, George F. Choate. 
Morris, Peter Uxbridge, | 25, Henry C hapin. 
Morse. Charles C. Haverhill, George F. Cc hoate. 
Morse, Charles E. (6) “ 
Nicholson, Thomas, Jr. Marblehead, | 8, “ 
Nickerson, Asa W. Salem, es 
Nye, Albert Falmouth, 8, J. M. Day. 
O° ‘Grady , Wm. Lynn, George F. Choate. 
Pearson, Moses H. (6) Haverhill, “6 “ “ 
Plimpton, George Sturbridge, 4 Henry Chapin. 
Rice, Nathan Northboro’, os = 
Roberts, Aust. J. 

“« John F.$ Bros.. .7 Boston, Isaac Ames. 

“ L’wisA. 
Rowe, Joseph (1) Rockport, George F. Choate. 
Sawyer, Horace A. Lynn, ay e  - 
Seavey, Andrew J. Lowell, Wm. A. Richardson. 
Shea, Patrick Hopkinton, y oe > 
Sidi, Alexander (8) Boston, 2 Isaac Ames. 
Snow, Samuel W. Taunton, Edmund H. Bennett. 
Tarbell, John P. (8) Boston, Isaac Ames. 
Thayer, Geo. A. Saugus, 3 George F. Choate. 
Trull, Ezra (8) Watertown, , Isaac Ames. 
Twiss, Wm. F. Manchester, George F. Choate. 
Wadsworth, Josepli Worcester, 5, Henry Chapin. 
Ww aterman, Daniel M. Charlestown, j Wm. A. Richardson. 


“ “ 


“ “ 
“ “ 





FIRMS. 


(1) Alfred Giles & Co. 

(2) Benjamin F. Collins & Co. 
(3) W. F. & A. Cook. 

(4) George N. Davis & Brother. 
(5) D. & J. S. Howe. 

(6) Pearson & Morse. 

(7) Roberts Brothers. 

(8) Trull Brothers 





